
Item # 15a, 15b 

 
City of Fargo 
Staff Report 

Title: Bison Village Addition Date: 5/27/2016 
Location: 1001 32nd Avenue North Staff Contact: Aaron Nelson 
Owner(s)/Applicant: Roers Development (Larry Nygard) Engineer: Roers 

Reason for Request: 

Major Subdivision (plat of part of the Southwest Quarter of Section 19, Township 140 N, 
Range 48 West) with Subdivision Waiver and Zoning Change from MR-3, Multi-Dwelling 
Residential, and SR-4, Single-Dwelling Residential, with a C-O, Conditional Overlay, to 
MR-3, Multi-Dwelling Residential, SR-4, Single-Dwelling Residential, and P/I, Public & 
Institutional, with a C-O, Conditional Overlay. 

Status: Planning Commission Public Hearing 
 
 

Existing  Proposed 
Land Use: Vacant  Land Use: Single- and Multi-Family Residential 
Zoning: MR-3 and SR-4 with C-O  Zoning: MR-3, SR-4, and P/I with C-O 
Uses Allowed: SR-4 allows detached houses, 
daycare centers up to 12 children, attached houses, 
duplexes, parks and open space, religious 
institutions, safety services, schools, and basic 
utilities. 
MR-3 allows detached houses, attached houses, 
duplexes, multi-dwelling structures, daycare centers 
up to 12 children or adults, group living, parks and 
open space, religious institutions, safety services, 
schools, and basic utilities. 

 Uses Allowed: SR-4 allows detached houses, daycare 
centers up to 12 children, attached houses, duplexes, 
parks and open space, religious institutions, safety 
services, schools, and basic utilities. 
MR-3 allows detached houses, attached houses, 
duplexes, multi-dwelling structures, daycare centers up to 
12 children or adults, group living, parks and open space, 
religious institutions, safety services, schools, and basic 
utilities. 

P/I allows colleges, community service, daycare centers 
of unlimited size, detention facilities, health care facilities, 
parks and open space, religious institutions, safety 
services, schools, basic utilities, offices, commercial 
parking, outdoor recreation and entertainment, industrial 
service, manufacturing and production, warehouse and 
freight movement, waste related use, agriculture, 
aviation, surface transportation, and major entertainment 
events. 

Maximum Density Allowed:  
MR-3: 24 units per acre (up to 30 units per acre with 
bonus density) 
SR-4: 21.1 units per acre  

Maximum Density Allowed:  
MR-3: 24 units per acre (up to 30 units per acre with 
bonus density) 
SR-4: 21.1 units per acre 
P/I: N/A 

 
 
Proposal 
The applicant, Roers Development, is seeking approval of a zoning map amendment and major subdivision plat 
entitled Bison Village Addition. The intent of these two applications is to allow the development of a multi-family 
apartment complex and 26 single-family homes. As proposed, the major subdivision includes one 12.03-acre multi-
family lot (Lot 1), 26 single-family lots (Lots 3-28), and one 7.41-acre drainage lot (Lot 2) which is to be dedicated to 
the Southeast Cass Water Resource District for public drainage purposes. The subdivision also includes right-of-



way dedication for an extension of 10th 
Street N, as well as dedication for 
additional right-of-way along the north side 
of 32nd Avenue N. The image to the left 
shows the proposed subdivision layout 
and zoning for each lot. 
 
In addition to the base zoning districts, 
there is an existing Conditional Overlay (C-
O) zoning district which encompasses the 
subject property. This C-O was 
established when the subject property was 
rezoned from AG (Agricultural) in 2002. 
The purpose of the C-O was to address 
concerns that the Airport Authority had 
with potential noise impacts from aircraft 
by requiring noise-resistant building 
standards for which new buildings must 
adhere to. A copy of this C-O is attached. 

In order to buffer the proposed development with the existing single-family neighborhood to the south, the applicant 
has agreed to include requirements for a landscape. In addition, land use restrictions would be placed on Lot 2, 
which is intended to only be used for public drainage and recreational uses. These requirements, which are 
detailed within this staff report below, would be added to the existing Conditional Overlay. 
 
Surrounding Properties: 

 North: North of Cass County Drain #3 is a mobile home park zoned MHP. 
 East: East of the subject property are townhomes and apartment buildings zoned MR-2 and MR-3, 

respectively. 
 South: Across 32nd Avenue North are duplexes zoned MR-2 and SR-3 with a PUD overlay, detached 

single-family houses zoned SR-2 with a PUD overlay, and parkland zoned P/I. 
 West: West of the subject property is an existing single-family homestead zoned LC and SR-4 with a C-O 

(Conditional Overlay). 
 
Area Plans  
 

 N/A 
 
Schools and Parks: 
 

Schools: The subject property is located within the Fargo School District, specifically within the school boundaries 
of McKinley Elementary, Ben Franklin Junior High, and Fargo North High schools. 
 
Parks: The subject property is located just north of Yunker Farm Park & Dog Park (1201 28th Avenue North), as 
well as McKinley Park. In addition, North Broadway Park is located about ¼ mile to the north. These park areas 
provide the following amenities: playground equipment, athletic fields, basketball courts, skating rinks, picnic tables, 
and an off-leash dog park.  
 
Pedestrian/Bicycle: There are existing shared use paths located along the south side of 32nd Avenue North, as 
well as along University Drive North, southwest of the subject property. These paths connect to the metro area trail 
system. 
 
Staff Analysis: 
 
Background: 
The current zoning and subdivision applications are a follow-up to a previous zoning application for a portion of the 
subject property which was heard by the Planning Commission on February 2 and March 1, 2016. In summary, the 



previous zoning application was originally intended to rezone all of the subject property to MR-3, however the 
applicant had reduced the area proposed to be zoned MR-3 and provided some SR-4 zoning in order to provide 
some buffering between the proposed multi-family development and the existing single-family neighborhood south 
of 32nd Avenue N. During the public hearing at the March 1st Planning Commission meeting, many citizens spoke in 
opposition of the zoning map amendment, citing concerns over things such as housing needs and impacts on 
traffic, property values, and taxes. The revised zoning application was ultimately recommended for approval by the 
Planning Commission with a 7-2 vote. This rezone application then when to City Commission for final approval on 
March 28, 2016. At the City Commission meeting, the applicant again modified the requested zoning map 
amendment by shrinking the area requested to be rezoned to MR-3. According to the applicant, this change to the 
rezone request was made because a compromise was made between the applicant and some of the adjacent 
neighbors. Specifically, if the applicant agreed to include additional single-family lots within the future platting and 
rezoning of the subject property if the neighbors would agree to cease their protest of the applicant’s development.  
 
(Please reference the staff report for the Section 19, T140N, R48W rezone item within the March 28, 2016 City 
Commission meeting packet for detailed information about the applicant’s previous rezone application.) 
 
 
Conditional Overlay: 
In addition to the base zoning districts, the subject property is also within an existing C-O (Conditional Overlay) 
zoning district which was established in 2002 when the property was rezoned from AG (Agricultural). The original 
intent of this C-O zoning district was to establish noise-resistant building standards in order to insulate the interiors 
of buildings from aircraft noises due to the proximity of the property in relation to the airport. With the requested 
rezone, this standards of the existing C-O zoning district will remain in place and two additional standards will be 
added for the subject property. The first addition to the C-O will be a requirement for a landscape buffer along the 
south side of Lot 1, as the applicant is willing to install a landscape buffer between the multi-family development 
and 32nd Avenue N, in order to provide additional screening and beautification. The second addition to the C-O will 
be a restriction on land uses allowed in Lot 2. Lot 2 is to be dedicated to SE Cass for drain purposes and rezoned 
to P/I (Public & Institutional). Since the P/I zoning district allows many different uses that are not appropriate for this 
area, the C-O would be used to only allow uses such as public drainage, utilities, and recreational uses. The details 
for these two additions to the C-O zoning district are proposed as follows:  

 
 

 On Lot 1, Block 1, Bison Village Addition, there shall be a landscaped buffer strip located 
along the north side of the 32nd Avenue North right-of-way wherever there is not a driveway 
or sidewalk connection point. Said landscaped buffer strip shall comply with the following 
standards: 

o The landscaped buffer strip shall be no less than fifteen (15) feet wide, as 
measured north/south. 

o Within the landscaped buffer strip there shall be an earthen berm which is no less 
than three (3) feet taller than the adjacent grade within the 32nd Avenue North right-
of-way. 

o Trees shall be planted within the landscaped buffer strip. Trees shall be placed so 
that there is no greater than twenty-five (25) feet of separation between trees. 

o Shrubs and/or perennial grasses shall also be planted within the landscaped buffer 
strip. No fewer than six (6) shrubs and/or perennial grasses shall be placed per 
twenty-five (25) linear feet of the landscaped buffer strip. 

 The following Use Categories shall be prohibited on Lot 2, Block 1, Bison Village Addition: 
o College 
o Community Service 
o Day Care 
o Detention Facilities 
o Health Care Facilities 
o Religious Institutions 
o Schools 
o Office 
o Commercial Parking 



o Outdoor Recreation and Entertainment 
o Industrial Service 
o Manufacturing and Production 
o Warehouse and Freight Movement 
o Waste-Related Use 
o Agriculture 
o Aviation 
o Surface Transportation 
o Major Entertainment Event 

 
 
Drain Setbacks: 
As required by city ordinance there are certain watercourse setback restrictions that will impact portions of the 
subject property. Pursuant to Section 20-0610 of the Land Development Code, the portion of the subject property 
within 175 feet of any legal drain will need to be dedicated to the public for drainage and flood protection purposes 
at the time of platting. With this subdivision, the applicant intends to dedicate fee simple title of a majority of the 
175-foot drainage area to the public, and retain title but create a drainage easement for the remainder of the 
drainage area. On the plat, Lot 2 represents the drainage area to be deeded to Southeast Cass Water Resource 
District (SE Cass) and the Drain Easement (shown across Lots 1, 16-17, & 18-28) represents the area to be 
encumbered by an easement to be granted to SE Cass for public drainage purposes. A draft drainage easement 
agreement document has been created by the developer and SE Cass and is attached to this report. 
 
In order to allow the establishment of a drainage easement in lieu of the fee simple dedication of land, the applicant 
is requesting a subdivision waiver. The criteria for granting a subdivision waiver are outlined below. 
 
 
Parks & Trails: 
Although there is no park land dedication associated with this plat, the developer intends to contribute to the parks 
system by providing for public multi-use trails within Lot 2, along the drain. Park District staff is interested in having 
trail connectivity between 32nd Avenue N and the vacant 10th Street N right of way located north of the subject 
property. Ultimately, the Park District staff is interested in providing additional accessibility to North Broadway Park, 
which is located adjacent to the west side of the City’s wastewater treatment plant and which currently has no direct 
sidewalk or trail access. As of the writing of this staff report, the details of the multi-use path have not been defined. 
Additional coordination between the developer, SE Cass, the Park District, and the City will be necessary to outline 
the specifics of location, installation, and funding. These details will be finalized prior to the City Commission public 
hearing. The multi-use trail could possibly be special assessed and installed along with the new infrastructure for 
the 10th Street N extension.  
 
 
Traffic Impact Study: 
Due to anticipated concerns of neighboring property owners regarding the applicant’s original rezone request 
earlier this year, the applicant hired SRF Consulting Group to conduct the traffic impact study. Although this study 
was completed for the applicant’s previous rezone application, staff feels that it is still valid and relevant 
information. Accordingly, a copy of this study is attached. 
 
In summary, the traffic study concluded that there would be relatively little impact to the adjacent roadway network. 
The level of service for the intersections of 32nd Avenue N with University Drive N, 10th St N, and Broadway N 
would all remain the same, with only a second or two of average additional delay at intersections during peak 
hours. The City Engineering Department has reviewed this traffic impact study and has no concerns with the 
proposed rezone. The existing street network is more than able to handle the anticipated traffic associated with the 
proposed development.  
 
 
Airport Proximity Agreement: 
Due to the proximity of this development to the airport the Fargo Municipal Airport Authority had previously 
requested that the developer sign and record a proximity agreement that acknowledges the proximity of the subject 



property to the airport and related airport noise. This agreement was signed and recorded at the time of the 
applicant’s previous rezone request earlier this year. 
 
Transit Service: The subject property is located along an 
existing bus route, MATBUS Route 13. This route 
circulates between downtown Fargo, NDSU, Northport, 
and the subject property. The applicant is in conversations 
with MATBUS staff to explore the feasibility of amending 
this but route to include a bus stop and associated 
facilities adjacent to the proposed Lot 1, given the 
proposed density of student apartments at this location. 
 
Regardless of whether or not a new bus stop could be 
accommodated, the subject property is currently serviced 
by public transit being partially located along, and within 
walking distance of, the existing Route 13 bus route. 
Route 13 currently runs between 6:15am and 11:11pm 
during weekdays and between 7:15am and 11:11pm on 
Saturdays. Busses circulate at stops along this route 
every half-hour, except during the evening hours at which 
time bus headway increases to one hour between busses.    
  
 
Zoning  
Section 20-906. F (1-4) of the LDC stipulates the following criteria be met before a zone change can be approved: 
 

1. Is the requested zoning change justified by a change in conditions since the previous zoning 
classification was established or by an error in the zoning map?  
Staff suggests that the requested zone change is justified by a change in conditions since the previous 
zoning classification was established. The existing zoning was established at the request of City staff 
fourteen years ago, in 2002—prior to which the property was zoned AG, Agricultural. Staff initiated the 
2002 zoning change in order to establish an urban zoning designation and to signal the opportunity for infill 
development to potential realtors & developers. Since the property was previously zoned in 2002, several 
conditions have changed which help to support the proposed zoning change. First, in 2012 the City 
adopted the Go2030 Comprehensive Plan. The promotion of infill development is the number two ranked 
initiative of the Go2030 plan. This initiative seeks to promote infill and density within areas that are already 
developed and are protected by a flood resiliency strategy. Infill development uses infrastructure more 
efficiently and occurs where infrastructure is already in place, not requiring the funding and construction of 
new infrastructure. In addition, the Go2030 Comprehensive Plan also includes an initiative for high quality 
affordable housing near NDSU. Although this property is not immediately adjacent to NDSU, direct transit 
service and bicycle connections provide amenities that support connections to the NDSU campus.  
(Criteria Satisfied) 
 

2. Are the City and other agencies able to provide the necessary public services, facilities, and 
programs to serve the development allowed by the new zoning classifications at the time the 
property is developed?  
City staff and other applicable review agencies have reviewed this proposal. No deficiencies have been 
noted in the ability to provide all of the necessary services to the site. The subject property fronts public 
right-of-way and can be publicly serviced by existing utilities.  (Criteria Satisfied) 

 
3. Will the approval of the zoning change adversely affect the condition or value of the property in the 

vicinity?  
Staff has no documentation or evidence to suggest that the approval of this zoning change would adversely 
affect the condition or value of the property in the vicinity. As outlined below, staff feels that the proposed 
zone change is in keeping with the Go2030 comprehensive plan which was approved via public process. 



 
Written notice of the proposal was sent to all property owners within ¼ mile of the subject property. To 
date, staff has received a few inquiries into the application but no written comments. It is worth noting that 
numerous comments and protest signatures were received with the applicant’s previous rezone application 
for the subject property earlier this year. Although these comments were not received as part of the current 
subdivision and zoning applications, staff suggests that these previous comments are relevant because 
they helped shape the form of the current subdivision and rezone application. In summary, past comments 
from neighboring property owners included concerns regarding increased traffic, noise, and crime; loss of 
property value; and the need for additional single-family (detached & attached) housing within this area of 
north Fargo. 
 
Regarding the concerns previously raised by neighboring property owners, staff has no evidence to 
suggest that the proposed zoning map amendment would result in a decrease in surrounding property 
values, an increase in crime, or an increase in noise when compared to existing zoning at. The applicant 
hired a third-party consultant to complete a traffic impact study which found that there would be relatively 
little impact to the adjacent roadway network and surrounding intersections would continue to function at 
the same level of service at which they currently did. Regarding the potential increase in vehicle trips as a 
result of the increased density, it should be noted that the subject property would have direct access to 32nd 
Avenue North, which is classified as a minor arterial roadway. Minor arterial roadways are designed to 
accommodate heavy traffic flows at higher speeds, typically around 10,000-19,999 vehicles per day. In 
addition, local streets such as 10th Street N typically handle traffic volumes of 0-2,499 vehicles per day. 
Staff would also note that traffic would increase as a result of any type of development of the subject 
property. While the requested zoning change would allow additional dwelling units to be constructed, it is 
important to remember that hundreds of units could still be constructed without the requested zoning map 
amendment. Finally, City Engineering staff has reviewed the requested zoning map amendment and do not 
have concerns regarding the ability of the existing streets to accommodate the change in zoning. 
 
Staff finds that the approval will not adversely affect the condition or value of the property in the vicinity.  
(Criteria Satisfied) 

 
4. Is the proposed amendment consistent with the purpose of this LDC, the Growth Plan, and other 

adopted policies of the City?   
The purpose of the LDC is to implement Fargo’s Comprehensive Plan in a way that will protect the general 
health, safety, and welfare of the citizens. Staff believes this proposal is in keeping with adopted plans and 
the existing zoning of adjacent properties. Specifically, the Fargo Go2030 Comprehensive Plan supports 
infill and density within areas that are already developed, serviced with utilities, and protected by a flood 
resiliency strategy. As referenced above, the promotion of infill development is the number two ranked 
priority of Go2030. In addition, the plan also includes an initiative for high quality affordable housing near 
NDSU, which the applicant has stated the subject property would be used for if the zoning is approved. In 
conclusion, staff finds this proposal is consistent with the purpose of the LDC, the Go2030 Comprehensive 
Plan and other adopted policies of the City.  (Criteria Satisfied)  
 
 

Subdivision  
The LDC stipulates that the following criteria are met before a major plat can be approved: 

1. Section 20-0907.C.1 of the LDC stipulates that no major subdivision plat application will be 
accepted for land that is not consistent with an approved Growth Plan or zoned to accommodate 
the proposed development.    
A zoning map amendment application has been included with this subdivision proposal and the applicant is 
seeking the appropriate zoning district classification to accommodate the proposed development.  (Criteria 
Satisfied) 

2. Section 20-0907.C.4 of the LDC further stipulates that the Planning Commission shall recommend 
approval or denial of the application and the City Commission shall act to approve or deny, based 



on whether it is located in a zoning district that allows the proposed development, complies with 
the adopted Area Plan, the standards of Article 20-06 and all other applicable requirements of the 
Land Development Code.   
The proposed development is consistent and compatible with the GO2030 Comprehensive Plan and as 
submitted the subdivision request meets the requirements of the Land Development Code (LDC).  (Criteria 
Satisfied) 

 
3. Section 20-907.C.4.f of the LDC stipulates that in taking action on a Final Plat, the Board of City 

Commissioners shall specify the terms for securing installation of public improvements to serve 
the subdivision.  
An executed subdivision amenity plan will address the necessary provisions for public improvements 
associated with this subdivision. Public improvements will need to be installed within the dedicated 10th 
Street N right-of-way in order to service the development. See the attached amenity plan for additional 
information.  (Criteria Satisfied) 
 
 

Subdivision Waiver 
The LDC stipulates that the following criteria are met before a subdivision waiver can be approved: 

1. A Subdivision Waiver must not be detrimental to the public safety, health or welfare, or injurious to 
other property or improvements in the area in which the property is located. 
The requested subdivision waiver is intended to reduce the 175-foot drain dedication requirement of 
Section 20-0610(F). In lieu of dedicating all land within 175 feet of the adjacent drain centerline to the 
public, the applicant intents to dedicate Lot 2 to the public and grant a drain easement to the public for 
areas within 175 feet of the drain centerline that are not dedicated with Lot 2, as shown on the plat. The 
intent of the drain easement is to allow virtually unrestricted use of the easement area for public drainage 
purposes (a copy of the drain easement agreement is attached for more detail). Staff suggests that, 
although the granting of a drain easement deviates from the letter of the law, there is little functional 
difference between the dedication of land and the granting of an easement for drainage purposes. 
Southeast Cass Water Resource District, acting on the public’s behalf, will be able to use all areas of this 
subdivision within 175 feet of the drain centerline for drainage and associated flood protection purposes. In 
addition, a 20-foot-wide ‘No-Build’ easement will be established along the drain easement and Lot 2, in 
order to keep buildings and similar structures set-back at least 20 feet from the drainage areas. 
Additionally, the applicant has submitted a geotechnical soil stability report for the subject property in order 
to demonstrate that no additional land is needed for drainage purposes, other than the area within 175 feet 
of the drain centerline. City Engineering staff has reviewed this document and did not note any concerns 
with safety. Staff has no reason to believe that the requested subdivision waiver would be detrimental to the 
public safety, health or welfare, or injurious to other property or improvements in the area.  (Criteria 
Satisfied) 
 

2. The Subdivision Waiver must represent the least deviation from this Land Development Code that 
will mitigate the hardship or practical difficulty that exists on the subject property. 
As outlined above, the requested subdivision waiver is intended to reduce the 175-foot drain dedication 
requirement of Section 20-0610(F) and to grant a drain easement to the public in order to accommodate 
drainage needs for all areas within 175 feet of the drain centerline. The intent of the drain easement is to 
allow virtually unrestricted use of the easement area for public drainage purposes (a copy of the drain 
easement agreement is attached for more detail). Staff suggests that, although the granting of a drain 
easement deviates from the letter of the law, there is little functional difference between the dedication of 
land and the granting of an easement for drainage purposes. Southeast Cass Water Resource District, 
acting on the public’s behalf, will be able to use all areas of this subdivision within 175 feet of the drain 
centerline for drainage and associated flood protection purposes. Accordingly, staff finds that this 
subdivision waiver request represents the least deviation from the LDC.  (Criteria Satisfied) 

 
3. The Subdivision Waiver shall not have the effect of waiving any provisions of this development 

code other than the Subdivision Design and Improvement Standards of Article 20-06. 
As outlined above, the requested subdivision waiver is intended to reduce the 175-foot drain dedication 



requirement of Section 20-0610(F), which is a Subdivision Design and Improvement Standard of Article 20-
06.  (Criteria Satisfied) 
 
 

Staff Recommendation: 
Suggested Motion: “To accept the findings and recommendations of staff and hereby recommend approval to the 
City Commission of the following: 1) proposed zoning map amendment from MR-3, Multi-Dwelling Residential, and 
SR-4 Single-Dwelling Residential with a C-O, Conditional Overlay to MR-3, Multi-Dwelling Residential, SR-4, 
Single-Dwelling Residential, and P/I, Public & Institutional, with a C-O, Conditional Overlay, 2) Bison Village 
Addition plat, and 3) subdivision waiver of Section 20-0610(F) as presented, as the proposal satisfactorily complies 
with the Go2030 Fargo Comprehensive Plan, Standards of Article 20-06, Section 20-0906(F) (1-4), and Section 20-
0907(D)(3), and all other applicable requirements of the LDC.” 
 
Planning Commission Recommendation: June 7, 2016 
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Site Amenities and Project Plan 
Bison Village Addition  

Draft 

June 2, 2016 
 
 

 

1. Location: The subject property is located north of 32nd Avenue North and east of University Drive 
North.  This property has previously been referred to as Kerber Pony Farm. 
 

2. Details: The project contains twenty-eight (28) lots and one block and comprises approximately 
25.97 acres. The base zoning for the property is currently SR-4 and MR-3 and is proposed to be 
rezoned to MR-3 (Lot 1), P/I (Lot 2), and SR-4 (Lots 3-28). 
 

3. Right of Way (ROW): The project is served by a right-of-way dedication for public roadways and 
utilities, with specific details outlined below: 

 
32nd Avenue North:  
This segment of 32nd Avenue North is designated as an arterial street pursuant to §20-0702 of the 
LDC. 

 Right-of-Way prior to this plat for 32nd Ave. N was 33 feet north of the section line. This plat 
will dedicate an additional 7 feet for a total ROW of 40 feet on the north side of the section 
line which matches what has been granted previously to the east. 

 This section of 32nd Ave. N was recently upgraded by the City of Fargo and no changes 
to the street are proposed. 

 A standard 4.5-foot-wide sidewalk on the north side of 32nd Ave. N will be installed 
during development of this property. 

 A 15-foot-wide landscape buffer will be installed by the developer on Lot 1 along the 
32nd Ave N right-of-way at the time of development. 

 

10th Street North, as it runs north of 32nd Avenue North: 
This segment of 10th Street North is designated as a local street pursuant to §20-0702 of the LDC. 
extended/constructed north of  32nd Ave N.  Currently this street ends south of 32nd Ave. N.  

 ROW dedication for 10th Street North shall be 66 feet. 

 The street width for this section of 10th Street N shall be 30 feet with parking on both sides. 

 Street lighting shall be determined by the City Engineering Department and installed per 
city standards; 

 A 4.5-foot-wide sidewalk shall be placed on both sides of 10th Street N and around 
the cul-de-sac, as required by §20-0611 of the LDC. 

 

4. Access Control: Vehicular access to/from Lot 1, Block 1 will be provided at no more than two 
locations along 32nd Avenue North. The easterly most access to Lot 1, Block 1 will be located 
approximately 125 feet from the southeast corner of Lot 1. This entrance is intended to line up 
directly north of an existing access to the Fargo Park District property to the south. The westerly 
access to Lot 1, Block 1 is intended to be located approximately 213 feet east of the southwest 
corner of Lot 1, Block 1. This access is temporary and will serve until a joint access can be 
established to service both Lot 1, Block 1 and the existing unplatted area west of Lot 1, Block 1 
(the current Kerber farmstead).  The joint access will be established with ½ located on the 
farmstead parcel and ½ located on Lot 1, Block 1.  Demolition costs of the temporary access will 
be borne by the developer. Costs associated with the joint access will be shared equally by 
adjoining property owners. 

 
 



Site Amenities Plan 
Bison Village Addition Page 2 

 

 
5. Storm Water Management: 

 
Storm Water Detention Facilities: The development will accommodate storm water quality 
and quantity with a private on-site detention facility located on Lot 1, Block 1. The detention 
pond will be privately owned and maintained by the developer/property owner and will be 
considered a private storm water facility. 
 

6. Flood Protection: Bison Village Addition will be protected from flooding with the following 
measures: 

 

Internal Flooding – rainfall or spring event induced: 
 

 Storm sewer systems designed and installed to city standards; 

 Storm water detention facilities located Lot 1, Block 1. 
 

FEMA Floodplain Expansion: All building construction shall meet all Fargo Flood Proofing Code 
Requirements with the following: 

 

 Point of risk on the lowest opening shall be 1.2 feet above the 41‐foot Water 
Surface Elevation Inundation Area (WSEIA). (41‐foot WSEIA of 896.8 feet + 1.2 feet 

= 898 feet, NAVD 88); 
 The adjacent grades to a structure shall be above the Base Flood Elevation (BFE) for a 

15‐foot minimum clearance from the structure and shall be graded to have positive 
drainage away from the structures; 

 Sewer service back‐up valves shall be installed; 
 Materials shall be placed on each lot in a manner that conforms to the City of Fargo 

standards for compaction and FEMA regulations for Letter of Map Revisions by Fill 
(LOMR‐ F). The developer shall prepare a LOMR‐F on behalf of the entire 
development. 

 

7. Drain Right-of-Way Dedication & Easement: The Bison Village Addition plat dedicates Lot 2, 
Block 1 (approximately 7.45 acres) to SE Cass Water Resource District, along with a Drain 
Easement over and across portions of Lots 1, 16-17, 19-28, Block 1. The developer shall provide 
a fee simple warranty deed to Southeast Cass Water Resource District for Lot 2, Block 1 after 
recordation of the plat. 

 The drain property, which includes Lot 2, will be maintained by the City of Fargo in 
a natural vegetated condition. 

 The drain easement area will be maintained by the individual property owners.  

 Sump pump discharge water should be directed towards the front of houses and 
shall not be permitted to flow directly towards the drain. 

 
8. No-Build Easement: A 20-foot-wide ‘no-build’ easement shall be established along the drain 

easement or Lot 2, as depicted on the plat. The primary purpose of this easement is to keep 
buildings and similar structures set back from the drain right-of-way. 

 
9. Water Supply: The City of Fargo shall design, own, and operate the public water main system. 

 
10. Engineering and Construction Improvements: The developer will rely upon and cooperate with 

the City Engineer regarding construction of public improvements located within the 
development. 
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11. Funding of Public Infrastructure Improvements: Public improvements will be special assessed. 
These improvements may include sidewalks and other development amenities consistent with 
the application of special assessments by the City of Fargo. 
 

12. Parks, Landscaping, and Trail Systems: A 10-foot-wide multi-use trail is intended to be constructed 
within Lot 2 in order to provide trail connectivity between 32nd Avenue North and the vacant 10th Street 
North right-of-way, which abuts this subdivision to the northeast. Additional coordination between the 
developer, SE Cass Water Resource District, the Park District, and the City will be necessary to outline 
the specifics of location, installation, and funding. Construction of the multi-use trail could potentially 
be included with the 10th Street N infrastructure construction project. 

 
A sidewalk or multi-use trial is intended to connect the sidewalk within the 10th Street North cul-de-
sac with the 10-foot-wide multi-use trail within Lot 2. A public sidewalk/trail easement will be 
established to accommodate this connection.  

 
13. Public Transit: The developer will work with Metro Area Transit to provide bus stop facilities adjacent 

to Lot 1 within the 32nd Avenue North right-of-way. Any costs associated with these improvements will 
be paid for by the developer. 
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Amenities Plan is hereby approved: 
 
 
 
 
 
 
 

 
  

Larry Nygard, Vice President Date 
Roers Development 

 
 
 
 
 

 
  

April Walker, City Engineer Date 

City of Fargo 
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OFFICE OF THE CITY ATTORNEY
FARGO, NORTH DAKOTA

ORDINANCE NO. 4275

AN ORDINANCE REZONING CERTAIN PARCELS OF LAND LYING IN
SECTION 19, TOWNSHIP 140 NORTH, RANGE 48 WEST,

1 CASS COUNTY, NORTH DAKOTA

WHEREAS, the Fargo Planning Commission and the Board of City Commissioners of the
City of Fargo have held hearings pursuant to published notice to consider the proposed rezoning of
certain parcels of land lying in Section 19, Township 140 North, Range 48 West, Cass County,

4 I North Dakota; and,

5 WHEREAS, the Fargo Planning Commission approved the rezoning request on June 12,

6
2002; and,

7 WHEREAS, the rezoning changes were approved by the City Commission on August 19,
2002,

NOW, THEREFORE,

10 Be It Ordained by the Board of City Commissioners of the City of Fargo:

11 Section 1. The following described property located in Section 19, Township 140 North,
Range 48 West, Cass County, North Dakota, is hereby rezoned as follows:

12

13 That part of the Southwest Quarter (SW¼) of Section Nineteen (19), Township

14 One Hundred Forty North (T14ON), Range Forty-eight West (R48W) of the Fifth
Principal Meridian, County of Cass and State of North Dakota, described as

15 follows: Beginning at the Southwest corner of Section Nineteen (19); thence east
along the south section line a distance of 332.85 feet; thence north 316 feet;

16 thence a distance of 152.77 feet, more or less, North 45° West to a point that is

17
245.74 feet east of the west section line of Section Nineteen (19); thence 248
feet, more or less, in a southwest direction to a point on the west section line that

18 is 430.39 feet north of the southwest corner of said Section Nineteen (19); thence
south 430.39 feet to the point of beginning, all in Cass County, North Dakota is

19 hereby rezoned from “AG”, Agricultural District to “LC”, Limited Commercial
District.

20

and

22 That part of the Southwest Quarter (SW¼) of Section Nineteen (19), Township
Hundred Forty North (T14ON), Range Forty-eight West (R48W) of the Fifth

23 Principal Meridian, County of Cass and State of North Dakota, described as
follows: Commencing at the Southwest corner of the Section Nineteen (19);
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FARGO, NORTH DAKOTA

ORDINANCE NO. 4275

thence east along the south section line a distance of 332.85 feet to the point of
beginning; thence North 000 West a distance of 316 feet; thence a distance of

1 152.77 feet, more or less, North 45° West to a point that is 245.74 feet east of the

2 west section line of Section Nineteen (19); thence 721.31 feet on a line 00° North
45° East; thence 198.86 feet in a northeasterly direction to a point that is 819.45

3 feet east of the west section line; thence 272.30 feet North 90° East; thence
469.58 feet in a southeasterly direction to a point that is 1113.52 feet east of the

4 west section line; thence 171.43 feet North 90° East; thence 338.44 feet in a
southwesterly direction to a point that is 343.74 feet north of the south section
line; thence south a distance of 343.74 feet to the south section line; thence

6 788.13 feet, more or less, west along the south section line to the point of
beginning, all in Cass County, North Dakota is hereby rezoned from “AG”,

7 Agricultural District to “SR-4”, Single Dwelling District.

and

That part of the Southwest Quarter (SWY4)of Section Nineteen (19), Township

10 Hundred Forty North (T14ON), Range Forty-eight West (R48W) of the Fifth
Principal Meridian, County of Cass and State of North Dakota, described as

11 follows: Beginning at a point that is 1120.98 feet east of the west section line of
said Section Nineteen (19); thence north 343.74 feet; thence 338.44 feet in a

12 northeasterly direction to a point that is 1284.95 feet east of the west section line;

13 thence 171.43 feet North 90° West; thence 199.58 feet in a northwesterly
direction to a point that is 1112.44 feet east of the west section line; thence

14 219.84 feet east; thence 234.42 feet in a northeasterly direction to a point that is
1467.26 feet east of the west section line; thence 101.93 feet in a southeasterly

15 direction to a point on the west right-of-way of 10th Street; thence in the same
southeasterly direction a distance of 80.07 feet to a point that is 33.37 feet south

16 of the north west corner of Lot Four (4), Replat of Colony Addition to the City of

17 Fargo; thence 70.07 feet in a southeasterly direction to the north point of the
principal westerly boundary of said Lot Four (4); thence south along the said

18 principal westerly boundary of said Lot Four (4) a distance 340.90; thence along
the said Lot Four (4) distances of 121.60 feet northwest, 136.13 feet southwest,

19 and 270.25 feet south along the boundary lines of Lot Five (5), Replat of Colony
Addition, to the northwest corner of Lot Fifteen (15) of said Replat of Colony
Addition; thence along the west boundary of said Lot Fifteen (15) a distance of
250.40 feet to the southwest corner of said Lot Fifteen (15); thence south 40 feet,
more or less, to the south section line; thence 368.50 feet, more or less, to the

22 point of beginning, all in Cass County, North Dakota is hereby rezoned from

23
“AG”, Agricultural District to “MR-3”, Multi-Dwelling District.

2
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In addition thereto, all of the foregoing property shall be subject to a C-O”,
Conditional Overlay District requiring the following conditions:

I
1. A 300-foot buffer area between the edge of any dwelling unit and the2 property line of the waste water treatment plant. This buffer area shall be

3 implemented by way of a 300-foot setback between the waste water
treatment property line and the closest exterior wall of any residential

4 building. The 300-foot buffer area may contain garages or required open
space.

5

2. The following building requirements shall apply to properties on the site6 for the purposes of establishing a minimum noise reduction of 25 dB.

General:

a. Brick veneer, masonry blocks, or stucco exterior walls shall be
constructed airtight. All joints shall be grouted or caulked airtight.

9

b. At the penetration of exterior walls by pipes, ducts, or conduits,10 the space between the wall and pipes, ducts, or conduits shall be
11 caulked or filled with mortar.

12 c. Window and/or through-the-wall ventilation units shall not be
used.

d. Through-the-wall / door mail boxes shall not be used.

15 Exterior Walls:

a. Exterior walls other than as described below shall have a
16 laboratory sound transmission class rating of at least STC-39 (See

17
table 1 for examples).

18 b. Masonry walls having a surface weight of at least 25 pounds per
spare foot do not require a furred (stud) interior wall. At least one

19 surface of concrete block walls shall be plastered or painted with
heavy “bridging” paint.

20
c. Stud walls shall be at least four inches in nominal depth and shall

be finished on the outside with siding-on-sheathing, stucco, or

22 brick veneer.

23

3
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1) Interior surface of the exterior walls shall be gypsum board
or plaster at least ‘/2 inch thick, installed on the studs.

1

2
2) Continuous composition board, plywood, or gypsum board

sheathing at least ‘/z-inch thick shall cover the exterior side

3 of the wall studs behind wood, or metal siding. Asphaltic
or wood shake shingles are acceptable in lieu of siding.

4
3) Sheathing panels shall be butted tightly and covered on the

exterior with overlapping building paper.

6
4) Insulation material at least two inches thick shall be

7 installed continuously throughout the cavity space behind
the exterior sheathing and between wall studs.

Windows:

10 a. Windows other than as described in this Subsection shall have a
laboratory sound transmission class rating of at least STC-28.

11 (See Table 2.)

12 b. Glass shall be at least 3/16 — inch thick, or double pane insulating.

13
c. All operable windows shall be weather-stripped and substantially

14 airtight when closed.

15 d. Glass of fixed-sash windows shall be sealed in an airtight manner
with a non-hardening sealant, or a soft elastomer gasket or glazing

16 tape.

17
e. The perimeter of window frames shall be sealed airtight to the

18 exterior wall construction with a sealant conforming to one of the
following Federal Specifications: TT-S-0027, TT-S-00230, or TT

19 S-00153.

20 . . .f. The total area of glass in both windows and exterior doors in
sleeping spaces shall not exceed 20 percent of the floor area.

22

23

4
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Doors:

1 a. Doors, other than as described in this Subsection, shall have a

2
laboratory sound transmission class rating of at least STC-28.
(See Table 3.)

3
b. All exterior side-hinged doors shall be solid-core wood or

4 insulated hollow metal at least 1 3/4 inch thick and shall be fully
weather-stripped.

6 c. Exterior sliding doors shall be weather-stripped with an efficient
airtight gasket system. The glass in the sliding doors shall be at

7 least 3/16-inch thick, or double pane insulating.

d. Glass in doors shall be sealed in an airtight non-hardening sealant,
or in a soft elastomer gasket or glazing tape.

10 e. The perimeter of door frames shall be sealed airtight to the exterior
wall construction as described in Paragraph e under Windows.

11
Roofs:

12

13 a. Combined roof and ceiling construction other than described in
this Subsection and the Ceiling subsection shall have a laboratory

14 sound transmission class rating of at least STC-39.

15 b. With attic or rafter space at least six-inches deep, and with a
ceiling below, the roof shall consist of closely butted 7/16-inch

16 composition board, wood structural panel, or gypsum board

17 sheathing all installed in accordance with product listing.

18 c. The underside of the roof shall not be exposed.

19 d. Window or dome skylights shall have a laboratory sound

20
transmission class rating of at least STC-28. (See Table 2.)

.1
Ceilings:

22 a. Gypsum board or plaster ceilings at least ‘/z-inch thick shall be

23
provided where required by Paragraph b under Roofs above.

5
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Ceilings shall be substantially airtight, with a minimum number of
penetrations.

2 b. Glass fiber or mineral wool insulation at least two inches thick
shall be provided above the ceiling between joists.

3
Floors:

4

5
a. Openings to any crawl spaces below the floor of the lowest

occupied rooms shall not exceed two percent of the floor area of

6 the occupied rooms.

7 Ventilation:

a. A mechanical ventilation system shall be installed that will

9 provide the minimum air circulation and fresh air supply
requirements for various uses in occupied rooms without the need

10 to open any windows, doors, or other openings to the exterior.

11 b. Gravity vent openings in the attic shall not exceed code minimum
in number and size.

12

13 c. If a fan is used for forced ventilation, the attic inlet and discharge
openings shall be fitted with sheet metal transfer ducts of at least

14 20 gauge steel, which shall be lined with one-inch thick coated
glass fiber, and shall be at least five feet long with one 90 degree

15 bend.

16
d. All vent ducts connecting the interior space to the outdoors,

17 excepting domestic range exhaust ducts and clothes dryer ducts,
shall contain at least a five-foot length of internal sound absorbing

18 duct lining. Each duct shall be provided with a bend in the duct
such that there is no direct line of sight through the duct from the

19 venting cross section to the room-opening cross section.

20
e. Duct lining shall be coated glass fiber duct liner at least one-inch

thick.

22 f. Domestic range exhaust ducts connecting the interior space to the

23
outdoors shall contain a baffle plate across the exterior termination
which allows proper ventilation. The dimensions of the baffle

6
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plate should extend at least one diameter beyond the line of sight
into the vent duct. The baffle plate shall be of the same material

1 and thickness as the vent duct material.

2
g. Fireplaces shall be provided with well-fitted dampers.

3

4 Section 2. The City Auditor is hereby directed to amend the zoning map now on file in his
office so as to conform with and carry out the provisions of this ordinance.

6 Section 3. This ordinance shall be in full force and effect from d after its passage and
approval.

Bruce W. Fumess, Mayor
(SEAL)
Attest:

10 First Reading: August 18, 2002

_________________________

Second Reading: September 3, 2002
Steven Sprague, City Auditor Final Passage: September 3, 2002

13

14
121-ord\rezone\Idc-new\I9 tI4On r48w—multiples— 8-14-02
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23
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PERMANENT EASEMENT 
 
 THIS EASEMENT is made this _____ day of _______________, 2016, by Roers 
Development, Inc., a North Dakota corporation, whose post office address is 200 - 45th Street 
South, Fargo, North Dakota 58103-0907 (“Grantor”); and the Southeast Cass Water Resource 
District, a North Dakota political subdivision, whose post office address is P.O. Box 10, 
Hillsboro, North Dakota 58045 (“Grantee”).   
 
 

RECITALS 
 

 A. Grantee owns, manages, operates, and maintains Cass County Drain No. 3 
(“Drain 3”), a legal assessment drain in certain portions of Cass County, North Dakota. 
 
   B. Grantor owns real property adjacent to Drain 3 and plans to construct certain 
improvements on Grantor’s property. 
 
 C. To ensure proper operation and maintenance of Drain 3, Grantor has agreed to 
grant and convey to Grantee a permanent easement upon, over, in, under, across, and through the 
property described below, subject to the terms and conditions contained in this Easement. 
 
 In consideration of the mutual covenants contained in this Easement, and other good and 
valuable consideration, the receipt and sufficiency of which the parties acknowledge, the parties 
agree as follows: 
 

AGREEMENT 

 1. The Easement Property.  Grantor grants and conveys to Grantee a permanent 
easement, including the easement rights described in this Easement, upon, over, in, under, across, 
and through the following real property in Cass County, North Dakota: 
 
 [INSERT LEGAL DESCRIPTION] 
 
The property described above is the “Easement Property.” 

 2. Grantee’s Use of the Easement Property.  Under this Easement, Grantor grants 
to Grantee, and Grantee’s officers, employees, agents, representatives, and contractors, this 
permanent and perpetual easement upon, over, in, under, across, and through the Easement 
Property for the following purposes: constructing, cleaning, inspecting, reconstructing, 
modifying, operating, maintaining, repairing, and improving Drain 3, containment berms, a back 
slope as necessary to accommodate Drain 3, and related appurtenances; excavating, piling, 
storing, depositing, spoiling, spreading, and removing excavated dirt, soil, clay, silt, and other 
materials; moving, storing, and removing equipment, materials, and supplies; removing trees, 
underbrush, obstructions, and any other vegetation, structures, or obstacles from the Easement 
Property; and the right to perform any other work necessary and incident to the construction, 
cleaning, inspection, reconstruction, modification, operation, maintenance, repair, or 



improvement of Drain 3, Drain 3 containment berms, a back slope as necessary to accommodate 
Drain 3, and related appurtenances, together with all necessary and reasonable rights of ingress 
and egress to and from the Easement Property.  Grantee is not responsible for pre-existing 
environmental contamination or liabilities.  
 
 3. Easement Runs With the Easement Property.  This Easement, and all 
covenants, terms, conditions, provisions, and undertakings created under this Easement, are 
perpetual and will run with the Easement Property, and will be binding upon Grantor’s heirs, 
successors, and assigns.   
 
     4. Grantor Covenants.  Grantor warrants that Grantor is the fee simple owner of 
the Easement Property; that Grantor has the right to execute this Easement and to make the 
promises, covenants, and representations contained in this Easement; that this Easement does not 
violate any mortgage or other interest held by any third party regarding the Easement Property, 
or any portion of the Easement Property; that there are no outstanding unpaid bills incurred for 
labor, materials, or services regarding the Easement Property, or any portion of the 
Easement Property; and that there are no recorded or unrecorded liens, security interests, or any 
outstanding, pending, or threatened suits, judgments, executions, bankruptcies, or other 
proceedings pending or of record that would in any manner impact title to the Easement 
Property, or any portion of the Easement Property.  Grantor will release, hold harmless, defend, 
and indemnify Grantee and its officers, agents, representatives, employees, and contractors from 
and against any and all claims, damages, injuries, or costs arising out of or in any way related to 
any title defects regarding the Easement Property. 
 
 5. Taxes.  Grantor is solely responsible for all taxes and special assessments or 
assessments for special improvements due, levied, or assessed regarding the Easement Property 
for all past, present, and future years.  Grantee will not be responsible for payment of any real 
estate taxes or special assessments regarding the Easement Property at any time.  
 
 6. Grantor’s Use of the Easement Property.  Grantor may construct, clean, 
inspect, reconstruct, modify, operate, maintain, repair, and improve a storm water retention pond 
on the Easement Property; however, Grantee must first consent to Grantor’s design prior to any 
construction, reconstruction, or improvement of any storm water retention pond.  In addition, 
Grantor may install, plant, grow, and maintain grass and light vegetation on the 
Easement Property.  Grantor is solely responsible for maintaining and repairing any storm water 
retention pond, grass, or light vegetation on the Easement Property, at Grantor’s sole cost.  
Grantor’s rights regarding any storm water retention pond and grass and light vegetation on the 
Easement Property will not interfere with or otherwise impair Drain 3, Drain 3 containment 
berms, Drain 3 back slopes, and related appurtenances.  Grantor’s use of the Easement Property 
is at Grantor’s sole risk.  Grantee will use reasonable efforts to avoid damages to Grantor’s storm 
water retention pond, grass, light vegetation, and Grantor’s other improvements; however, if 
Grantee must enter upon the Easement Property, Grantee will not be responsible for any 
damages to any storm water retention pond, grass, light vegetation, or other improvements.  
Grantor will not install, plant, grow, or maintain trees, shrubs, and will not install or construct 
any buildings, fences, fixtures, other structures, or any other improvements upon, over, in, under, 
across, or through any portion of the Easement Property without first obtaining Grantee’s 



consent.  Grantor will not otherwise use, or permit use of, the Easement Property in any manner 
that disrupts or interferes with Drain 3, Drain 3 containment berms, Drain 3 back slopes, related 
appurtenances, Grantee’s use of the Easement Property, or Grantee’s rights and privileges under 
this Easement.  Grantor will promptly cease any activities and remove any structures or 
obstructions that interfere with Grantee’s use of the Easement Property, Grantee’s rights and 
privileges under this Easement, Drain 3, Drain 3 containment berms, Drain 3 back slopes, and 
related appurtenances when directed by Grantee, at Grantor’s sole cost. Grantor will repair or 
replace any of Grantee’s structures, facilities, right of way, or any other property owned by 
Grantee damaged by Grantor or as a result of Grantor’s use of, or permitted use of, the Easement 
Property, at Grantor’s sole cost.  Grantor will not stockpile or introduce any additional fill, dirt, 
soil, clay, silt, or any other material on the Easement Property, or otherwise alter the topography 
of the Easement Property, without Grantee’s written consent.   
 
 7. Maintenance.  Grantee will not be responsible for mowing, haying, or otherwise 
maintaining any portion of the Easement Property not utilized for purposes of constructing, 
cleaning, inspecting, reconstructing, modifying, operating, maintaining, repairing, or improving 
Drain 3, Drain 3 containment berms, Drain 3 back slopes, or related appurtenances. 
 
 8. Encumbrances.  Grantor will not encumber the Easement Property or enroll the 
Easement Property in any program that would be contrary to, or would in any way disrupt or 
interfere with, Grantee’s use of the Easement Property, Grantee’s rights and privileges under this 
Easement, Drain 3, Drain 3 containment berms, Drain 3 back slopes, or any related 
appurtenances.  However, Grantor may rent or lease the Easement Property, at Grantor’s sole 
discretion and without first obtaining Grantee’s consent; and Grantor may sell or mortgage the 
Easement Property, at Grantor’s sole discretion and without first obtaining Grantee’s consent.  If 
Grantor rents or leases the Easement Property, any lessee’s rights and uses are subject to this 
Easement, including the use restrictions described above; Grantor will be fully responsible to 
Grantee for Grantor’s obligations under this Easement, including any violations by any lessee.   
 
 9. Waiver of Warranties.  The parties specifically agree neither Grantee nor any of 
its agents or representatives have made any representations or warranties in any way regarding 
the Project; Grantor’s ability to use the Easement Property following construction of the Project; 
or Grantor’s ability to enroll the Easement Property in any federal program.   
   
 10. Forbearance or Waiver.  The failure or delay of Grantee to insist on the timely 
performance of any of the terms of this Easement, or the waiver of any particular breach of any 
of the terms of this Easement, at any time, will not be construed as a continuing waiver of those 
terms or any subsequent breach, and all terms will continue and remain in full force and effect as 
if no forbearance or waiver had occurred.   
 
 11. Governing Law.  This Agreement will be construed and enforced in accordance 
with North Dakota law.  The parties agree any litigation arising out of this Agreement will be 
venued in State District Court in Cass County, North Dakota, and the parties waive any objection 
to venue or personal jurisdiction.  
 



 12. Severability.  If any court of competent jurisdiction finds any provision or part of 
this Easement is invalid, illegal, or unenforceable, that portion will be deemed severed from this 
Easement, and all remaining terms and provisions of this Easement will remain binding and 
enforceable. 
 
 13. Entire Agreement.  This Easement, together with any amendments, constitutes 
the entire agreement between the parties regarding the matters described in this Easement, and 
this Easement supersedes all other previous oral or written agreements between the parties. 
 
 14. Modifications.  Any modifications or amendments of this Easement must be in 
writing and signed by Grantor and Grantee, and must be recorded in the Cass County Recorder’s 
Office. 
 15. Representation.  The parties, having been represented by counsel or having 
waived the right to counsel, have carefully read and understand the contents of this Easement, 
and agree they have not been influenced by any representations or statements made by any other 
parties. 
 
 16. Headings.  Headings in this Easement are for convenience only and will not be 
used to interpret or construe its provisions. 
 

(Signatures appear on the following pages.) 
 

 

 

 



 

 

 IN WITNESS WHEREOF, Grantor executed this Easement on the date written above. 
 
       GRANTOR: 
 
 
 
       ROERS DEVELOPMENT, INC. 
 
 
 
       By: ______________________________ 
            , President 
        
              
 
              
STATE OF NORTH DAKOTA ) 
     )  ss. 
COUNTY OF CASS   ) 
 
 On this ____ day of ______________,  2016, before me, a Notary Public, in and for said 
County and State, personally appeared _______________________, to me known to be the 
President of Roers Development, Inc., who executed the foregoing instrument, and 
acknowledged to me that he/she executed the same on behalf of Roers Development, Inc. 
 
 
       ____________________________________ 
       Notary Public, Cass County, ND 
       My Commission Expires:  
  
(SEAL)  
 
 
 
 
 
 



 

  

        GRANTEE: 
 
 

  SOUTHEAST CASS WATER  
              RESOURCE DISTRICT 
  
 
 
       By: ______________________________ 
        Mark Brodshaug, Chair  
         
 
ATTEST: 
 
 
_______________________________ 
Carol Harbeke Lewis 
Secretary-Treasurer 
 
 

STATE OF NORTH DAKOTA )  
     ) ss.  
COUNTY OF CASS   )  
   

 On this ____ day of _____________, 2016, before me, a Notary Public in and for said 
County and State, personally appeared Mark Brodshaug and Carol Harbeke Lewis, to me known 
to be the Chair and Secretary-Treasurer, respectively, of the Southeast Cass Water Resource 
District, and who executed the foregoing instrument, and acknowledged to me that they executed 
the same on behalf of the Southeast Cass Water Resource District. 

    
 ______________________________ 

        Notary Public, Cass County, ND 
        My Commission Expires: 
 
(SEAL)  
 
The legal description contained in this document was prepared by: 
 
  
 



DRAIN IMPROVEMENT AGREEMENT 
 
 
 THIS AGREEMENT is entered into by the Southeast Cass Water Resource District, 
a North Dakota political subdivision (the “District”); Roers Development, Inc., a North Dakota 
corporation (the “Developer”). 
 

RECITALS 
 
 A. The District owns, operates, and maintains Cass County Drain No. 3 (“Drain 3”), 
a legal assessment drain in certain portions of Cass County, including portions within the 
municipal boundaries of the City of Fargo (the “City”). 
 
 B. The Developer owns the following property adjacent to Drain 3: 
 
   See attached Exhibit A. 
 
The property described above is the “Roers Property.”      
 
     C. The Developer plans to develop and construct a multi-dwelling project or other 
improvements on the Roers Property, a project that will require improvements to the 
Roers Property to comply with the City’s floodplain development requirements; in addition, the 
project will require improvements to Drain 3. 
 
 D. The District has agreed to allow the Developer to construct certain improvements 
to Drain 3, subject to the terms and conditions contained in this Agreement.   
 
 In consideration of the mutual covenants contained in this Agreement, and other good 
and valuable consideration, the receipt and sufficiency of which the parties acknowledge, the 
parties agree as follows: 
 

AGREEMENT 
 

 1. The Drain 3 Project.  The Developer plans to construct a multi-dwelling 
development or other improvements on the Roers Property (the “Roers Project”).  However, 
construction of the Roers Project will require the Developer to comply with the City’s floodplain 
development requirements, including installation of fill on the Roers Property, an undertaking 
that will require significant amounts of dirt or fill.  The District will allow the Developer to 
remove dirt or fill from the southern sideslope and berm of Drain 3 for the Developer’s use as fill 
to construct the Roers Project.  In consideration for the use of the Drain 3 dirt or fill, the 
Developer will improve the south slope of Drain 3.  Attached as Exhibit B is a map with 
depictions of the areas where the Developer may remove dirt from the south slope of Drain 3 to 
accommodate the Roers Project, and of the improvements the Developer will construct to 
Drain 3, all in relation to the Roers Project (the “Drain 3 Project”).   
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 2. Right of Way.  The Developer will not proceed with the Roers Project without 
first acquiring approval from the City, possibly including approval of a re-plat of the Roers 
Property.  Under the City’s current ordinances, the City will require the Developer to locate the 
Roers Project at least 175 feet from the centerline of Drain 3 (the “Setback Property”).  The 
Developer will convey a portion of the Setback Property to the District in fee and a portion in 
easement, either through the City’s re-platting process, or via execution of a warranty deed to the 
District under which the Developer will convey fee ownership of a portion of the Setback 
Property to the District and execution of an easement under which the Developer will grant a 
permanent easement to the District over the remainder of the Setback Property.  Attached as 
Exhibit C is a map of the Setback Property that depicts the acreage the Developer will convey to 
the District in fee and the acreage over which the Developer will grant a permanent easement to 
the District.  The parties agree their intent is to allow construction of a bike trail and other 
recreational facilities on portions of the Setback Property by the Fargo Park District; following 
construction of the Drain 3 Project, the District will consider and process a Utility Permit from 
the Fargo Park District for those purposes. 
 
 3. Design and Construction of the Drain 3 Project.  At the Developer’s sole 
expense, the Developer will design the Drain 3 Project, in accordance with the District’s design 
standards and the City’s current ordinances; the Developer will not commence construction of 
the Drain 3 Project, and will not remove any dirt from Drain 3, without first obtaining approval 
from the District.  At the Developer’s sole expense, the Developer will obtain a slope stability 
analysis provided by a Registered Professional Engineer under North Dakota law; the results of 
the slope stability analysis must show the reconstructed slopes will meet a minimum local factor 
of safety of 1.2 for slope stability.  Following the District’s approval of the Developer’s final 
design, following favorable results from a slope stability analysis that demonstrate the 
reconstructed slopes will meet a minimum local factor of safety of 1.2, and following approval of 
a drainage permit by the North Dakota State Engineer’s Office regarding the Drain 3 Project, 
the District will provide the Developer consent to enter upon the District’s Drain 3 right of way 
to construct the Drain 3 Project and to coordinate, administer, and ensure relocation of utilities as 
necessary to accommodate the Drain 3 Project, all at the Developer’s sole expense.  If the 
Developer fails to construct the Drain 3 Project properly or in accordance with the final design 
approved by the District, or if the Developer damages Drain 3 or any of the District’s other 
structures, facilities, right of way, or other property, the Developer will, at the Developer’s sole 
cost, return to the site and complete construction properly and in compliance with the design 
approved by the District, repair Drain 3, or repair or replace any of the District’s other structures, 
facilities, or right of way damaged as a result of the Developer’s entry upon the District’s Drain 3 
right of way, the Developer’s construction of the Drain 3 Project, or the Developer’s construction 
of the Roers Project.  If the Developer damages any portion of Drain 3 or any of the District’s 
other structures, facilities, or right of way; if the Developer improperly constructs the 
Drain 3 Project; or if the Developer fails to perform any of the Developer’s other obligations 
under this Agreement within a reasonable time following request or demand from the District, 
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the District may perform the Developer’s obligations, repair any damages caused by the 
Developer, or otherwise remedy any violations of this Agreement, and may assess the costs 
against any property owned by the Developer in Cass County, North Dakota, or otherwise collect 
the District’s costs from the Developer by other legal means, including all reasonable costs and 
expenses incurred in enforcing the terms of this Agreement, including reasonable attorneys’ fees.   
 
 4. Subcontractors.  The Developer is solely responsible for completing the Drain 3 
Project, and otherwise complying with this Agreement.  However, to the extent the Developer 
procures a private contractor to construct any portion of the Drain 3 Project or any portion of the 
Roers Project, or otherwise wishes to retain any subcontractors to perform any of the 
Developer’s obligations under this Agreement, the Developer is solely responsible for the work, 
performance, acts, or omissions of any contractor, subcontractor, or supplier.  The Developer 
must ensure all contractors, subcontractors, and suppliers are properly licensed and registered 
under North Dakota law, and must require all contractors, subcontractors, and suppliers to 
comply with the insurance requirements contained in this Agreement.   In addition, the 
Developer may not employ any contractor, subcontractor, or supplier regarding the Drain 3 
Project that is not acceptable to the District.  The Developer is fully responsible for scheduling 
and coordinating the work of any contractor, subcontractor, or supplier, and the Developer is 
solely responsible for paying or compensating any contractor, subcontractor, or supplier.  
The Developer will secure and provide executed lien waivers from any and all contractors, 
subcontractors, and suppliers regarding the Drain 3 Project. 
 
 5. Ownership.  Following the Developer’s acceptable construction of the 
Drain 3 Project in accordance with the final design approved by the District, and related work, 
the District will continue to own, maintain, and operate Drain 3, on the District’s Drain 3 right of 
way and on the Setback Property.     
 

6. Compliance with Laws.  The District, at the District’s expense, will apply for 
and secure a drainage permit from the North Dakota State Engineer’s Office regarding the 
Drain 3 Project.  The Developer, at the Developer’s expense, is solely responsible for promptly 
complying with all present and future laws, ordinances, rules, and regulations, and obtaining all 
other necessary licenses, permits, registrations, and/or approvals, from all applicable federal, 
state, county, and municipal governments, and any other applicable governmental entities or 
political subdivisions, and their appropriate departments, commissions, boards, and officers, 
regarding the Developer’s obligations under this Agreement, the Drain 3 Project, and the Roers 
Project. 
 
 7. The District’s Obligations.  The District will perform the following regarding 
the Drain 3 Project: 
 

a) cooperate with the Developer regarding the design of the Drain 3 Project; 
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b) ensure the Developer’s final design of the Drain 3 Project complies with 
the District’s design standards; 

 
c) provide final approval of the Developer’s design of the Drain 3 Project 

once the Developer has designed the Project in accordance with the 
District’s design standards and in accordance with the City’s current 
ordinances; 
 

d) survey and stake the Drain 3 Project prior to construction by the 
Developer;  

 
e) inspect the Drain 3 Project following construction by the Developer and, if 

necessary, direct the Developer to complete construction properly and in 
compliance with the design approved by the District, repair Drain 3, or 
repair or replace any of the District’s other structures, facilities, or right of 
way damaged as a result of the Developer’s entry upon the District’s 
Drain 3 right of way, the Developer’s construction of the Drain 3 Project, 
or the Developer’s construction of the Roers Project; 

 
f) at the District’s option, repair Drain 3, repair or replace any of the 

District’s other structures, facilities, right of way, or otherwise remedy any 
violations or repair any damages caused by the Developer, and assess the 
costs against any property owned by the Developer in Cass County, 
North Dakota, or otherwise collect the District’s costs from the Developer; 

 
g) following construction of the Drain 3 Project in accordance with the final 

plans approved by the District, own, operate, and maintain Drain 3 as a 
legal assessment “project” in accordance with Chapter 61-16.1; and 

 
h) obtain a drainage permit from the North Dakota State Engineer’s Office 

regarding the Drain 3 Project. 
 

 8. The Developer’s Obligations.  The Developer will perform the following 

regarding the Drain 3 Project: 
 

a) design the Drain 3 Project in accordance with the District’s design 
standards and the City’s ordinances; 
 

b) cooperate with the District regarding the design of the Drain 3 Project;  
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c) obtain a slope stability analysis provided by a Registered Professional 

Engineer under North Dakota law that demonstrates the reconstructed 
slopes of Drain 3 will meet a minimum local factor of safety of 1.2 for 
slope stability; 

 
d) convey fee ownership of a portion of the Setback Property to the District 

via Warranty Deed, and convey a permanent easement to the District 
regarding a portion of the Setback Property, as depicted in the map 
attached as Exhibit C; 

 
e) coordinate, administer, and ensure relocation of all utilities as necessary to 

accommodate the Drain 3 Project; 
 
f) following approval of the final design of the Drain 3 Project by the 

District, construct the Drain 3 Project properly and in compliance with the 
design approved by the District;  

 
g) administer the construction of the Drain 3 Project, including construction 

contract administration, in accordance with the design of the Drain 3 
Project approved by the District; 

 
h) repair Drain 3, or repair or replace any of the District’s other structures, 

facilities, or right of way damaged as a result of the Developer’s entry 
upon the District’s Drain 3 right of way, the Developer’s construction of 
the Drain 3 Project, or the Developer’s construction of the Roers Project;  

 
i) comply with all applicable laws and secure all other requisite permits and 

approvals, in accordance with the terms of this Agreement;  
 
j) require and obtain lien waivers from any and all contractors, 

subcontractors, and suppliers regarding the Drain 3 Project; 
 
k) reimburse the District for costs associated with this Agreement, the 

Drain 3 Project, and the Roers Project as required under the terms of this 
Agreement;  

 
l) secure and maintain, and require all contractors and subcontractors to 

secure and maintain, insurance as required under the terms of this 
Agreement; and 

 
m) release, hold harmless, defend, and indemnify the District as required 

under the terms of this Agreement. 
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 9. Joint Obligations.  The District and the Developer will share 
responsibility regarding the following obligations for the Drain 3 Project: 
 

a) cooperate regarding the parties’ obligations to obtain all necessary 
permits, licenses, registrations, and approvals from all applicable federal, 
state, and other applicable government entities regarding the Drain 3 
Project; 
 

b) cooperate regarding the Developer’s design of the Drain 3 Project; 
 

c) execute other reasonable documents and agreements as necessary to 
accomplish the objectives of this Agreement;  

 
d) provide each other with reasonable assistance as necessary or as requested 

in the performance of the parties’ obligations under this Agreement; and 
 
e) mutually agree which party will be responsible for any other obligations 

regarding the Drain 3 Project not identified in this Agreement. 
 

10. Cost Obligations.  The District will be responsible for its own costs regarding 
preparation of this Agreement, and for its own Drain 3 Project costs regarding its obligations to 
review and approve a final design; surveys, staking, and inspections; applying for and securing a 
drainage permit from the North Dakota State Engineer’s Office; and preparation of the 
documents necessary for the Developer to convey fee ownership of a portion of the Setback 
Property to the District and a permanent easement to the District regarding a portion of the 
Setback Property, as depicted in the map attached as Exhibit C.  The Developer will be 
responsible for all other costs regarding the Drain 3 Project, the Roers Project, and this 
Agreement, less any cost-share obtained from outside parties or sources, including all design, 
construction, and utility relocation costs.  With regard to any other costs, expenses, or liabilities 
arising out of or regarding the Drain 3 Project, the Roers Project, or this Agreement, the District 
will provide any invoices received to the Developer and the Developer will pay the District in 
full within 45 days of the date of each invoice; the Developer will pay the District interest at a 
rate of 5 percent per month of all outstanding principal on any invoice until fully reimbursing the 
District. 

 
 11. Indemnity.  With the exception of damages caused by the District’s intentional 
acts or misconduct, the Developer will release, hold harmless, defend, and indemnify the District 
and its officers, employees, agents, representatives, and contractors from any and all liability, 
losses, damages, claims, demands, actions, judgments, and executions in any way arising out of 
or regarding the Developer’s obligations under this Agreement, the Drain 3 Project, and the 
Roers Project.  The Developer’s duties to release, hold harmless, defend, and indemnify the 
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District, its officers, employees, agents, representatives, and contractors as described above 
include, but are not limited to, any and all claims, damages, actions, causes of action, claims for 
relief for damages (compensatory, exemplary, or otherwise), costs, loss of services, expenses, or 
compensation for or on account of any damage, loss, or injury directly to the District, or the 
District’s officers, agents, representatives, employees, or contractors, and to claims, demands, 
actions, causes of action, or claims for relief for contribution or indemnity for injury alleged to 
the person or property of any other person or party, whether natural or not, other than the 
District.  Further, the Developer will reimburse the District, its officers, employees, agents, 
representatives, and contractors for any costs or expenses, including reasonable attorneys’ fees, 
expended or incurred in response to or in defense of any claim, demand, action, cause of action, 
or claim for relief made or asserted by any person or party, natural or not, for any alleged action 
or omission of the Developer, its officers, employees, agents, representatives, contractors, or 
subcontractors, or in any way arising out of or regarding this Agreement, the Drain 3 Project, or 
the Roers Project.  The Developer’s obligations to release, hold harmless, defend, and indemnify 
include any costs, expenses, and attorneys’ fees incurred in establishing the indemnification 
provided in this Agreement. 
 
 12. Insurance.  The Developer must provide the following insurance policies and 
endorsements: 
 

a) Prior to commencing the Project, the Developer will secure and keep in force 
during the term of this Agreement the following insurance coverages, for not less than the 
following amounts: 
 

i) Commercial General Liability Insurance (including completed 
operations, contractual, products coverages) with minimum 
liability limits of $500,000 per person, and $1,000,000 per 
occurrence. 

ii) Automobile Liability (any auto, including owned, non-owned, and 
hired) with minimum liability limits of $500,000 per person, and 
$1,000,000 per occurrence. 

iii) Excess or Umbrella Liability Insurance with minimum liability 
limits of $500,000 per occurrence, and $1,000,000 aggregate. 

iv) Workers Compensation Insurance in compliance with all 
applicable statutory requirements. 

 
b) The insurance coverages listed above must meet the following additional 
requirements: 
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i) Any deductible or self-insured retention amount or other similar 
obligation under the policies will be the Developer’s sole 
responsibility. 

ii) The policies must be from insurers rated “A-” or better by A.M. 
Best Company, Inc.   

iii) All policies will name the Developer as the insured and the District 
as an additional insured party.   

iv) The Developer’s policies will be primary and noncontributory 
regarding any other insurance available to the District as an 
additional insured party. 

v) The Developer’s policies must each contain a “waiver of 
subrogation” that waives any right to recovery any of the 
Developer’s insurance companies might have against the District.   

vi) The Developer’s policies must each contain a provision that the 
policies and any endorsements may not be cancelled or modified 
without 30 days’ prior written notice to the District.   

vii) The Developer’s policies, either in the policies or in endorsements, 
must each contain a provision that the Developer’s insolvency or 
bankruptcy will not release the insurer from payment under the 
policy, even when the Developer’s insolvency or bankruptcy 
prevents the Developer from meeting the retention limit under the 
policy. 

viii) The Developer’s policies, either in the policies or in endorsements, 
must contain cross liability/severability of interests, to ensure that 
all additional insured parties are covered as if they were all 
separately covered.  

 
Before commencing the work under this Agreement, the Developer will deliver to the District 
copies of the insurance policies and endorsements required under this Agreement, and will 
otherwise provide all requisite evidence that the insurance required under this Agreement is in 
full force and effect.  The Developer’s policies will not limit in any way the Developer’s duties 
to release, defend, indemnify, and hold harmless as required under this Agreement, and those 
obligations include anything in excess of the minimum insurance requirements described above 
and anything not otherwise covered or insured.  The District’s receipt of any certificates, 
policies, or endorsements required under this Agreement will not in any way affect 
the Developer’s duties and obligations to maintain the insurance required under this Agreement.  
All of the Developer’s tenants, contractors, and subcontractors must purchase and maintain the 
same insurance with the same conditions and terms required of the Developer under this 
Agreement.  
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 13. Forbearance and Remedies.  The failure or delay of the District to insist on the 
timely performance of any of the terms of this Agreement, or the waiver of any particular breach 
of any of the terms of this Agreement, at any time, will not be construed as a continuing waiver 
of those terms or any subsequent breach, and all terms will continue and remain in full force and 
effect as if no forbearance or waiver had occurred.  Upon the occurrence of any default by the 
Developer, the District may, immediately and without the need for any prior notice, enforce the 
provisions of this Agreement and may take any and all other actions necessary, in law or in 
equity, to collect all amounts due under this Agreement or to enforce any of the Developer’s 
other obligations under this Agreement.  The Developer will be responsible for all of the 
District’s costs and expenses, including reasonable attorneys’ fees, incurred in enforcing, 
collecting, or attempting to collect under this Agreement, or incurred in litigating the terms or 
validity of this Agreement.  In addition, if the Developer damages any portion of Drain 3 or any 
of the District’s other structures, facilities, or right of way; if the Developer improperly 
constructs the Drain 3 Project; or if the Developer fails to perform any of the Developer’s other 
obligations under this Agreement within a reasonable time following request or demand from the 
District, the District may perform the Developer’s obligations, repair any damages caused by the 
Developer, or otherwise remedy any violations of this Agreement, and may assess the costs or 
amounts due against any property owned by the Developer in Cass County, North Dakota, or 
otherwise collect the District’s costs from the Developer by other legal means available under 
North Dakota law, including all reasonable costs and expenses incurred in enforcing the terms of 
this Agreement, including reasonable attorneys’ fees.  The remedies provided in this Agreement 
are cumulative and not exclusive, and are in addition to any and all other remedies available to 
the District under North Dakota law.   
 
 14. Contingencies.  The Developer will not proceed with construction of the Drain 3 
Project until the District provides the Developer consent.  Following the District’s approval of 
the Developer’s final design, following the District’s receipt of a geotechnical report that 
demonstrates the reconstructed slopes will meet a minimum local factor of safety of 1.2, and 
following approval of a drainage permit by the North Dakota State Engineer’s Office regarding 
the Drain 3 Project, the District will provide the Developer consent to enter upon the District’s 
Drain 3 right of way to construct the Drain 3 Project.  However, in the event the Developer is 
unable to demonstrate the reconstructed slopes will meet a minimum local factor of safety of 1.2, 
or in the event the District is unable to successfully obtain a drainage permit from the 
North Dakota State Engineer’s Office regarding the Drain 3 Project, this Agreement will 
terminate, without prejudice to the parties’ various obligations or liabilities already accrued 
under this Agreement prior to termination, and the Developer will reimburse the District for its 
costs incurred, in accordance with the terms of this Agreement.   
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 15. Severability.  If any Court of competent jurisdiction declares any provision or 
part of this Agreement invalid or unenforceable, all remaining terms and provisions of this 
Agreement will remain binding and enforceable; however, the parties will reconvene 
negotiations and will reform or replace any invalid, illegal, or unenforceable provision or portion 
of this Agreement with an alternative provision that is enforceable and bears as close 
resemblance as possible to any provision determined invalid, illegal, or unenforceable. 
 
 16. Successors.  The covenants, terms, conditions, provisions, and undertakings in 
this Agreement, or in any amendment, will be binding upon the parties’ successors and assigns.  
 
 17. Entire Agreement.  This Agreement, together with any amendments, constitutes 
the entire agreement between the parties regarding the matters described in this Agreement, and 
this Agreement supersedes any previous oral or written agreements between the parties.  
 
 18. Binding Effect.  The covenants, terms, conditions, provisions, and undertakings 
in this Agreement, or in any valid amendment, will be binding upon the parties’ successors and 
assigns. 
 
   19. Governing Law.  This Agreement will be construed and enforced in accordance 
with North Dakota law.  The parties agree any litigation arising out of this Agreement will be 
venued in State District Court in Cass County, North Dakota, and the parties waive any objection 
to venue or personal jurisdiction. 
 
 20. Assignment.  Neither of the parties may transfer nor assign this Agreement or any 
rights or obligations under this Agreement without the express written consent of the other party.     
 
 21. Amendments.  Any modifications or amendments of this Agreement must be in 
writing and signed by both parties to this Agreement. 
 
 22. Interpretation.  This Agreement will be construed as if prepared by both parties.   
 
 23. Headings.  Headings in this Agreement are for convenience only and will not be 
used to interpret or construe its provisions.  
 
 24. Cooperation.  The parties agree to cooperate fully, to execute any and all 
additional documents, and to take any and all additional actions that may be necessary or 
appropriate to give full force and effect to the basic terms and intent of this Agreement and to 
accomplish the purposes of this Agreement. 
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 25. Effective Date.  This Agreement will become effective on the date of execution 
by the last party to sign. 
 
 

(Signatures appear on the following pages.) 
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       SOUTHEAST CASS WATER  
          RESOURCE DISTRICT 
 
 
 
       By: ______________________________ 
        Mark Brodshaug, Chair 
ATTEST: 
 
 
____________________________________ 
Carol Harbeke Lewis 
Secretary-Treasurer 
 
 
Date:  ____________________, 2016 
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       ROERS DEVELOPMENT, INC. 
 
 
 
       By: ______________________________ 
          Its: ________________________ 
 
 
 
 
 
Date:  ____________________, 2016 
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EXHIBIT A 

 
LEGAL DESCRIPTION OF THE ROERS PROPERTY 

 
(1 page attached) 
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EXHIBIT B 
 

MAP OF THE DRAIN 3 PROJECT 
 

(1 page attached) 
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EXHIBIT C 

MAP OF THE SETBACK PROPERTY 
 

(1 page attached) 

 

 



  Memorandum 

SRF No. 0169129 

To: Larry Nygard, Vice President 
Roers Development, Inc. 

From: Matt Pacyna, PE, Senior Associate 
Sara Schmidt, EIT, Engineer 

Date: February 16, 2016 
Subject: Bison Village Traffic Study 

Introduction 

SRF has completed a traffic study for the proposed Bison Village development located in the 
northeast quadrant of the 32nd Avenue North/North University Drive intersection in Fargo, ND 
(see Figure 1: Project Location). The main objectives of this study are to review existing operations 
within the study area, evaluate potential traffic impacts of the proposed development, and provide 
recommendations to improve operations and safety as necessary. The following information 
provides the assumptions, analysis, and recommendations offered for consideration. 

Existing Conditions 

The existing conditions were reviewed to establish a baseline in order to identify any future impacts 
associated with the proposed development. The evaluation of existing conditions includes 
intersection turning movement counts, field observations, and an intersection capacity analysis. 

Data Collection 

Peak hour turning movement counts were collected by SRF during the week of January 18, 2016 at 
the following study intersections: 

• 32nd Avenue North and North University Drive 

• 32nd Avenue North and 10th Street North 

The 32nd Avenue North/Broadway North intersection was included as part of this study. A 
historical intersection turning movement collected in 2015 by the NDDOT was utilized for this 
location.  This intersection count was modified based on the recent data collected to reflect year 
2016 conditions. Historical average daily traffic volumes provided by the NDDOT were also 
reviewed as part of this study. 
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In addition to the intersection turning movement counts, observations were completed to identify 
roadway characteristics within the study area (i.e. roadway geometry, posted speed limits, and traffic 
controls). North University Drive varies between a two-lane roadway and a five-lane roadway to the 
north and south of 32nd Avenue North, respectively. The posted speed limit along North University 
Drive is 40 miles per hour (mph). The remaining study area roadways (i.e. 32nd Avenue North, 
Broadway North, and 10th Street) are two-lane roadways with 25 mile per hour (mph) posted speed 
limits. The 32nd Avenue North/North University Drive intersection is signalized, while the  
32nd Avenue North/Broadway North intersection has all-way stop control. The remaining study 
intersections have side-street stop control. Existing geometrics, traffic controls, and volumes in the 
study area are shown in Figure 2.  

Intersection Capacity Analysis 

An existing intersection capacity analysis was completed for the a.m. and p.m. peak hours to 
establish baseline conditions to which future traffic operations can be compared. The study 
intersections were analyzed using Synchro/SimTraffic (V8). Capacity analysis results identify a 
Level of Service (LOS), which indicates the quality of traffic flow through an intersection. 
Intersections are given a ranking from LOS A through LOS F. The LOS results are based on 
average delay per vehicle, which correspond to the delay threshold values shown in Table 1. LOS A 
indicates the best traffic operation, with vehicles experiencing minimal delays. LOS F indicates an 
intersection where demand exceeds capacity, or a breakdown of traffic flow. Overall intersection 
LOS A though LOS C is generally considered acceptable in the Fargo Area. 

Table 1 Level of Service Criteria for Signalized and Unsignalized Intersections 

LOS Designation Signalized Intersection 
Average Delay/Vehicle (seconds) 

Unsignalized Intersection 
Average Delay/Vehicle (seconds) 

A   

B -  -  

C -   -  

D -  -  

E -  -  

F   

For side-street stop controlled intersections, special emphasis is given to providing an estimate for 
the level of service of the side-street approach. Traffic operations at an unsignalized intersection 
with side-street stop control can be described in two ways. First, consideration is given to the overall 
intersection level of service. This takes into account the total number of vehicles entering the 
intersection and the capability of the intersection to support these volumes. Second, it is important 
to consider the delay on the minor approach. Since the mainline does not have to stop, the majority 
of delay is attributed to the side-street approaches. It is typical of intersections with higher mainline 
traffic volumes to experience high levels of delay (i.e. poor levels of service) on the side-street 
approaches, but an acceptable overall intersection level of service during peak hour conditions. 
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Results of the existing intersection capacity analysis shown in Table 2 indicate that all study 
intersections currently operate at an acceptable overall LOS C or better during the a.m. and p.m. 
peak hours. All side-street delays are relatively minimal and no significant queueing issues are 
present. Minor queues were observed during the a.m. peak hour at the 32nd Avenue North/ 
North University Drive intersection, where the 95th percentile a.m. peak hour westbound queues 
were approximately 185 feet; southbound queues were approximately 165 feet. No other operational 
issues were identified.  

Table 2 Existing Intersection Capacity Analysis  

Intersection 
A.M. Peak Hour P.M. Peak Hour 

LOS Delay LOS Delay 

32nd Avenue North and North University Drive B  sec. A 6 sec. 

32nd   A/B  sec. A/B  sec. 

32nd Avenue North and Broadway North (2  C  sec. C  sec. 

Indicates an unsignalized intersection with side- llowed by the 
worst approach. The delay shown represents the worst side-street approach. 

Indicates an unsignalized intersection with all-way stop control. 

Proposed Development 

The proposed Bison Village development, shown in Figure 3, is generally located in the northeast 
quadrant of the 32nd Avenue North/North University Drive intersection. The proposed 
development is expected to include approximately 400 residential units, which are primarily planned 
to be “student” housing.  For purposes of this study, approximately 85 percent of the planned units 
were assumed to be “student” housing, while the remaining units were assumed to be “market rate” 
apartments.  Access to the proposed development is planned at the following locations: 

• 32nd Avenue North: 600 feet east of North University Drive 

• 32nd Avenue North: 900 feet east of North University Drive (150 feet west of 10th Street)  

Further discussion regarding site access is documented later in this study. 

Year 2018 Conditions 

To identify potential impacts associated with the proposed apartment development, traffic forecasts 
for year 2018 conditions were reviewed. The year 2018 conditions take into account general area 
background growth (consistent with historical trends and the FM-COG Travel Demand Model)  
and traffic generated by the proposed development. The following sections provide details on  
the background traffic growth, trip generation, and intersection capacity analysis for year 2018 build 
conditions. 
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Background Traffic Growth 

To account for general background growth in the area, an annual growth rate of one (1) percent was 
applied to the existing peak hour traffic volumes to develop year 2018 background traffic forecasts. 
This growth rate is consistent with historical growth rates in the study area and future growth 
projections within the FM-COG Travel Demand Model.   

Trip Generation 

To account for traffic impacts associated with the proposed development, a trip generation estimate 
for the a.m. and p.m. peak hours as well as a daily basis were developed. The trip generation 
estimate, shown in Table 3, was developed using the ITE Trip Generation Manual, Ninth Edition, and 
adjusted using data from “The Changing Attitudes and Behaviors of University Students Toward 
Public Transportation: Final Report” conducted by North Dakota State University (NDSU).     

Table 3 Trip Generation Estimate 

Land Use Type   
(ITE Code) Size 

A.M. Peak Hour Trips P.M. Peak Hour Trips Daily 
Trips In Out In Out 

Apartments (220)       

Market Rate Apartments (220)  6 24 24   

           

Modal/Transit Reduction (Student Only) -14 -55 -55 -30 -904 
TTotal NNew Network Trrips            

Results of the trip generation estimate indicate the proposed development is expected to generate a 
total of approximately 135 a.m. peak hour, 163 p.m. peak hour, and 1,756 daily trips. This includes 
the 40 percent modal/transit reduction, which was applied to only the student apartments.  The 
modal/transit reduction was based on the NDSU study noted and accounts for the proximity of the 
proposed development to NDSU (i.e. 1.5 miles) and the fact that there is regular transit service 
along 32nd Avenue North.   

The estimated trips generated by the proposed development were distributed throughout the area 
based on the directional distribution shown in Figure 4, which was developed based on existing 
travel patterns and engineering judgment. The resultant year 2018 traffic forecasts, which include 
general background growth and trips generated by the proposed development, is shown in Figure 5. 
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Year 2018 Intersection Capacity Analysis 

To determine if the existing roadway network can accommodate the year 2018 traffic forecasts, a 
detailed intersection capacity analysis was completed using Synchro/SimTraffic software. In addition 
to the study intersections, each proposed development access, including a potential future access to 
North University Drive if tract A were developed, was analyzed to identify any issues. 

Results of the year 2018 build intersection capacity analysis shown in Table 4 indicate that all study 
intersections are expected to continue to operate at an acceptable overall LOS C or better during the 
a.m. and p.m. peak hours with the existing geometric layout and traffic controls. All side-street 
delays are expected to remain relatively minimal and no significant queueing issues are expected. The 
westbound and southbound 95th percentile queues at the 32nd Avenue North/North University 
Drive intersection during the a.m. peak hour are expected to be approximately 210 feet and 160 feet, 
respectively. These queues are not expected to impact any of the proposed access locations.  
No other operational issues were identified.  

Table 4 Year 2018 Build Intersection Capacity Analysis  

Intersection 
A.M. Peak Hour P.M. Peak Hour 

LOS Delay LOS Delay 

32nd Avenue North and North University Drive B 4 sec. A 8 sec. 
 

32nd Avenue North and West Access  A/B 3 sec. A/B  sec. 

32nd Avenue North and East Access  A/B 3 sec. A/B  sec. 

  A/B  sec. A/B  sec. 

32nd Avenue North and Broadway North  C  C  sec. 

Indicates an unsignalized intersection with side- llowed by the 
worst approach. The delay shown represents the worst side-street approach. 

Indicates an unsignalized intersection with all-way stop control. 

Site Plan/Access Review 

A review of the proposed site plan was completed to identify any issues and recommend potential 
improvements with regard to site access, circulation, and parking. The follow improvements are 
offered for consideration. 

• Ensure adequate maneuverability for heavy commercial vehicles, particularly for moving 
vans and other delivery/service type of vehicles. 

• Locate the transit stop to reduce potential conflicts with driveway aisles and parking spaces, 
as well to maximize transit use by development residents and patrons. 

• Provide pedestrian connections to existing facilities already established within the area. 

Page 10 
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Neighborhood Impacts   

Based on discussion with project staff, there is a desire to limit any potential impacts to the adjacent 
neighborhood and in particular 10th Street.  Therefore, as part of this study, a closer review of the 
potential traffic changes along 10th Street were reviewed.  Based on the estimated trip generation 
and directional distribution of the proposed development, approximately 250 additional daily 
vehicles could be expected to utilize 10th Street.  This equates to approximately 20 vehicles during 
the a.m. peak hour and 25 vehicles during the p.m. peak hour. From a traffic operations perspective, 
10th Street has sufficient capacity to accommodate this type of increase in traffic volumes.  To help 
reduce potential impacts, information could be provided as part of a “move-in” package to direct 
residents to avoid driving through the adjacent neighborhood. 
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Summary and Conclusions 

The following study conclusions and recommendations are offered for your consideration: 

1) Results of the existing intersection capacity analysis indicate that all study intersections 
currently operate at an acceptable overall LOS C or better during the a.m. and p.m. peak 
hours. All side-street delays are relatively minimal and no significant queueing issues are 
present. 
a. The 95th percentile a.m. peak hour westbound queues at the 32nd Avenue/University 

Drive intersection were approximately 185 feet; southbound queues were approximately 
165 feet.  

2) The proposed development is expected to include approximately 400 residential units, which 
are primarily planned to be “student” housing.    

3) Access to the proposed development is planned at two locations along 32nd Avenue North, 
approximately 600 and 900 feet east of North University Drive.   

4) To account for general background growth in the area, an annual growth rate of one (1) 
percent was applied to the existing peak hour traffic volumes to develop year 2018 traffic 
forecasts. 

5) The proposed development is expected to generate a total of approximately 135 a.m. peak 
hour, 163 p.m. peak hour, and 1,756 daily trips.  
a. This includes the 40 percent modal/transit reduction, which was applied to only the 

student apartments.   
6) Results of the year 2018 build intersection capacity analysis indicate that all study intersections 

are expected to continue to operate at an acceptable overall LOS C or better during the a.m. 
and p.m. peak hours with the existing geometric layout and traffic controls. All side-street 
delays are expected to remain relatively minimal and no significant queueing issues are 
expected.  

7) Ensure adequate maneuverability for heavy commercial vehicles, particularly for moving vans 
and other delivery/service type of vehicles.   

8) Design the transit stop to reduce potential conflicts with driveway aisles and parking spaces, as 
well to maximize transit use by development residents and patrons. 

9) Provide pedestrian facility connections to existing trails and sidewalks. 
10) Based on the proposed development, approximately 250 additional daily vehicles could be 

expected to utilize 10th Street. From a traffic operations perspective, 10th Street has sufficient 
capacity to accommodate this type of increase in traffic volumes.   

11) To help reduce potential neighborhood impacts, information could be provided as part of a 
“move-in” package to direct residents to avoid driving through the adjacent neighborhood. 

I:\Projects\0900\9129\TS\Report\9129_FINAL_BisonVillageTrafficStudy_160216.docx 
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Item # 17a, 17b 

 
City of Fargo 
Staff Report 

Title: 
Keeney and Devitt’s Second 
Addition Date: 5/26/16 

Location: 
515 & 519 Oak Street N and 14 & 
22 6th Avenue N Staff Contact: Aaron Nelson 

Owner(s)/Applicant: H2 Incorporated (TJ Haugrud) Engineer: N/A 

Reason for Request: 

Zoning Change From MR-2, Multi-Dwelling Residential, to MR-2, Multi-Dwelling 
Residential with a PUD, Planned Unit Development, Overlay and Planned Unit 
Development Master Land Use Plan on Lots 8-11, Block 28, Keeney and Devitt’s 
Second Addition. 

Status: Planning Commission Public Hearing: June 7, 2016 
 
 
Existing  Proposed 
Land Use: Single- and Multi-Family Residential Land Use: Single-Family Residential 
Zoning: MR-2 (Multi-Dwelling Residential) Zoning: MR-2 (Multi-Dwelling Residential) with PUD 

overlay 
Uses Allowed: MR-2 Allows detached houses, 
attached houses, duplexes, multi-dwelling 
structures, daycare centers up to 12 children, group 
living, parks and open space, religious institutions, 
safety services, schools, and basic utilities 

Uses Allowed: MR-2 Allows detached houses, attached 
houses, duplexes, multi-dwelling structures, daycare 
centers up to 12 children, group living, parks and open 
space, religious institutions, safety services, schools, and 
basic utilities 

Maximum Density Allowed: MR-2 allows a 
maximum of 20 dwelling units per acre 

Maximum Density Allowed: MR-2 with proposed PUD 
overlay would allow a maximum of 22 dwelling units per 
acre. 

 
 
Proposal: 
The applicant is seeking approval of a zoning map amendment 
to rezone the subject property from MR-2 (Multi-Dwelling 
Residential) to MR-2 (Multi-Dwelling Residential) with a PUD 
(Planned Unit Development) overlay, along with a PUD Master 
Land Use Plan. The subject property is located at 515 & 519 
Oak Street N and 14 & 22 6th Avenue N, and contains four 
parcels which are a total of approximately 0.64 acres in area. 
 
Note: This is a new application item. The applicant has 
withdrawn his previous request to rezone the subject property 
to DMU with a Conditional Overlay. 
 
According to the applicant, the purpose of the proposed PUD is 
to allow the redevelopment of the subject property into 
attached townhouses. The proposed development would 
consist of a total of 14 dwelling units within three groups of 
attached housing units: one 8-unit building and two 3-unit 
buildings. Two of the units would have three bedrooms while 
the 12 remaining units would have two bedrooms. Each unit 
would include a double-stall garage on the ground floor, with 
living space above.  
 



The applicant has requested this PUD in order to allow increased dimensional flexibility in exchange for a higher 
quality of design than would otherwise be required by the base MR-2 zoning district. The specifics of the proposed 
PUD ordinance can be found in the draft ordinance, which is attached. In general, the proposed PUD ordinance 
includes the following: 

 Maximum residential density increase from 20 units per acre to 22 units per acre. 
 Front setback reduced from 25 feet to 5 feet. 
 Street-side setback reduced from 12.5 feet to 5 feet. 
 Interior-side setback reduced from 25 feet to 9 feet. 
 Rear setback reduced from 20 feet to 5 feet. 
 Maximum building height reduced from 45 feet to 35 feet. 
 Maximum building coverage increased from 35% to 55%. 
 Minimum open space reduced from 35% to 10%. 
 No change in required parking (2 stalls required per unit for attached housing). 
 No change in required landscaping (3 plant units per 1,000 square feet of lot area). 
 Building design requirements established. 
 Building material requirements established. 

 
 
Surrounding Zoning and Land Use 

 North: Across 6th Ave N are single family and multi-family homes zoned MR-2, Multi-Dwelling Residential 
and SR-3, Single-Dwelling Residential 

 East: Across Oak St N are single- and multi-family homes and warehouse and office uses zoned MR-2, 
Multi-Dwelling and GC, General Commercial 

 South: MR-2, Multi-Dwelling Residential, and DMU, Downtown mixed-use, with single family, multi-family 
and vacant land 

 West: MR-2, Multi-Dwelling Residential with single-family uses 
 

Area Plans: 
No area plans apply 
Schools and Parks: 
Schools: The subject property is located within the Fargo School District, specifically the Roosevelt Elementary, 
Ben Franklin Middle and Fargo North High schools. 
 
Parks: The subject property is located west of Wildflower Grove Park which provides picnic tables and recreational 
trails. 
 
Pedestrian / Bicycle: There is an existing off road bike facility to the east of the subject property on 6th Ave N 
which connects to the metro area trail system 
 
Staff Analysis: 
Staff suggests that the subject property is located within an area of transition, with a largely single-family 
neighborhood to the north, the downtown core to the southwest, and riverfront to the east and southeast. This 
transition is also evidenced by the fact that the majority of properties within the vicinity, and along the 6th Ave N 
corridor, are single-family homes located within the MR-2 (Multi-Dwelling Residential) zoning district. Although 
single-family homes exist in this area, 45-foot-tall multi-family housing is permitted by right, and could be 
redeveloped at 20 units per acre without any zoning approvals. 
 
In order to address the unique location and transitional circumstances of the subject property, staff suggests that a 
PUD would be beneficial in establishing a specific development type which could respond to the unique situation. 
As mentioned previously, the subject property (and surrounding area) is located within the MR-2 zoning district. 
Staff contends that the MR-2 zoning district—which was drafted in 1998, prior to the adoption of the Go2030 
Comprehensive Plan—is geared more towards a suburban style of development and does not allow for an ideal 



urban development form. For example, the MR zoning districts restrict building coverage to 35% of the lot area and 
requires 35% of the lot to remain as open space. Staff suggest that such requirements can be contradictory to 
certain goals of the Go2030 Comprehensive Plan (namely infill development and walkability), and that an urban 
form of development would be more appropriate within the core of the City. 
 
It is staff’s opinion that a more urban form of development on the subject property would be in keeping with the 
goals and initiatives of Go2030, but that the intensity of development should be restricted given the context and 
location of the property in the fringes of the Horace Mann neighborhood. In order to allow urban form within a core 
area of the City while protecting the adjacent neighborhood, staff suggests that a PUD is appropriate in this 
situation. 
 
 
Zoning  
Section 20-906. F (1-4) of the LDC stipulates the following criteria be met before a zone change can be approved: 
 

1. Is the requested zoning change justified by a change in conditions since the previous zoning 
classification was established or by an error in the zoning map?  
Staff is unaware of any error in the zoning map as it relates to this property. Staff suggests that the 
requested zoning change is justified by change in conditions since the previous zoning classification was 
established. The southeast quarter of the subject property’s block was rezoned from MR-2 to DMU in 2003, 
in order to allow higher density multi-family housing there. Although this project was never constructed, that 
property remains within the DMU zoning district and could potentially be developed as such. As mentioned 
above, staff suggests that the subject property now sits in an area of transition between higher intensity 
development in the downtown area to the south and lower intensity single-family houses to the north. The 
PUD zoning district is intended for developments which would result in a greater benefit to the City than 
development under conventional zoning district regulations. Staff suggest that this proposed PUD would 
allow for a more beneficial development for this transitional urban location than the MR-2 zoning district 
would allow.  (Criteria Satisfied) 
 

2. Are the City and other agencies able to provide the necessary public services, facilities, and 
programs to serve the development allowed by the new zoning classifications at the time the 
property is developed?  
City staff and other applicable review agencies have reviewed this proposal. The Engineering Department 
has noted concerns regarding insufficient infrastructure in this area to handle the increase in residential 
density and concerns over vehicular circulation in and around this block. A predevelopment meeting was 
held on Friday, April 22nd with the applicant and staff from the Planning, Engineering, Fire, and Public 
Works departments, in order to discuss these concerns and possible solutions. The Engineering 
Department has stated that at a minimum, the alley running along the east side of the subject property 
should be paved in order to accommodate higher-intensity redevelopment of the property (although the 
applicant has reduced the number of units since then). To that end, the applicant has submitted a request 
for infrastructure in order to pave the alley. This infrastructure paving request will likely be heard by the 
Public Works Project Evaluation Committee (PWPEC) in June. 
 
While infrastructure improvement options are available to accommodate redevelopment of the subject 
property, the Engineering Department also has major concerns regarding the inability to service the 
southeast corner of this block, which is currently zoned DMU. This area of the block does not currently 
have access to public utilities and is not serviced by public right-of-way with adequate circulation width or 
an adequate turn-around. Although this area is outside of the proposed PUD request, it is relevant because 
one possible option to providing the southeast corner of the block with utilities and adequate access is to 
convert the existing alley into a street. Despite these issues in the surrounding area, the City and other 
agencies are able to provide the necessary public services, facilities, and programs to serve the 
development allowed by the PUD zoning overlay.  (Criteria Satisfied) 

 
3. Will the approval of the zoning change adversely affect the condition or value of the property in the 



vicinity?  
Written notice of the proposal was sent to all property owners within 300 feet of the subject property. In 
addition to previous public hearings and an open house in March regarding the applicant’s previous 
development plants, a second neighborhood open house was held on May 16th in order for the applicant to 
introduce his revised development plans and PUD application to neighboring residents and hear comments 
and concerns. Approximately 30 residents were in attendance, most of whom indicated they were more 
pleased with the proposed attached housing units than with the previous 42-plex apartment proposal. Most 
attendees seemed to generally like the townhome concept, although many still had concerns with specific 
items such as setbacks and density. In addition, a few attendees were against any change in zoning or 
increase in density. Although staff has not received many calls or letters regarding the applicants new PUD 
application, staff has received a protest petition against the proposed PUD, which is attached. Ultimately, 
staff has no data that would suggest the proposed PUD overlay would adversely affect the condition or 
value of property in the vicinity.  (Criteria Satisfied) 

 
4. Is the proposed amendment consistent with the purpose of this LDC, the Growth Plan, and other 

adopted policies of the City?   
The purpose of the LDC is to implement Fargo’s Comprehensive Plan in a way that will protect the general 
health, safety, and welfare of the citizens. Staff believes this proposal is in keeping with adopted plans and 
the existing zoning of adjacent properties. Specifically, the Fargo Go2030 Comprehensive Plan supports 
infill and density within areas that are already developed, serviced with utilities, and protected by a flood 
resiliency strategy. The promotion of infill development is the number two ranked priority of Go2030. 
Additionally, the subject property is within walking distance of the downtown core, which provides an 
opportunity for residents to live in close proximity to shopping and work.  (Criteria Satisfied) 

 

Master Land Use Plan: The LDC stipulates that the Planning Commission and Board of City Commissioners shall 
consider the following criteria in the review of any Master Land Use Plan.  
 

1. The plan represents an improvement over what could have been accomplished through strict 
application of otherwise applicable base zoning district standards, based on the purpose and intent 
of this Land Development Code; 
The plan represents an improvement over what could have been accomplished through strict application of 
the base MR-2 zoning district. This PUD allows for flexibility in terms of residential density and building 
location, which is intended to allow for the development of a spread of attached townhomes rather than a 
taller, stacked multi-dwelling structure which would be confined by large setbacks and minimal building 
coverage. Staff also suggest that the MR-2 zoning district was originally crafted for a more suburban style 
of development—requiring open space, large setbacks, and restricted building coverage—which may not 
be appropriate for infill development adjacent to the downtown core.  (Criteria Satisfied) 
 

2. The PUD Master Land Use Plan complies with the PUD standards of Section 20-0302; 
 All standards and requirements as set forth in the LDC have been met.  (Criteria Satisfied) 
 

3. The City and other agencies will be able to provide necessary public services, facilities, and 
programs to serve the development proposed, at the time the property is developed; 
Applicable City departments have reviewed the redevelopment proposal and staff has not received any 
comments that would indicate any issue in servicing this development. The City and other agencies will be 
able to provide the necessary public services, facilities, and programs to serve the development.  (Criteria 
Satisfied) 
 

4. The development is consistent with and implements the planning goals and objectives contained in 
the Area Plan, Comprehensive Plan and other adopted policy documents; The PUD is consistent with 
planning objectives as set forth in the City Comprehensive Plan, most notably in respect to the Go2030 Key 
Initiatives to Promote Infill and for Quality New Development.  (Criteria Satisfied) 

 



5. The PUD Master Land Use Plan is consistent with sound planning practice and the development will 
promote the general welfare of the community. The PUD is consistent with sound planning practice and 
the development will promote the general welfare of the community by providing redevelopment of a 
blighted property and increasing density within a walkable core area of the City.  (Criteria Satisfied) 

 

Staff Recommendation: 
Suggested Motion: “To accept the findings and recommendations of staff and hereby move to recommend approval 
to the City Commission of the 1) zone change from MR-2 to MR-2 with PUD overlay and 2) PUD Master Land Use 
Plan as the development proposal complies with the Comprehensive Plan, Growth Plan, Standards of Article 20-06 
and Section 20-0906.F of the LDC and all other applicable requirements of the LDC. 
 
Planning Commission Recommendation: June 7, 2016 
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Draft PUD Overlay 

Keeney & Devitt’s Second Addition 
 
 
 

Residential Density: The maximum residential density allowed shall be 22 dwelling units per acre. 

 

Setbacks: 

 The minimum front setback (west side) shall be 5 feet. 

 The minimum street-side setback (north side) shall be 5 feet. 

 The minimum interior-side setback (south side) shall be 9 feet. 

 The minimum rear setback shall (east side) be 5 feet. 

 

Height: The maximum height shall be 35 feet. 

 

Building Coverage & Open Space: 

 The maximum building coverage shall be 55% of the lot area. 

 The minimum open space shall be 10% of the lot area. 

 

Parking: The minimum number of off-street parking spaces shall be 2 per dwelling unit. 

 

Building Siting & Design: 

 Articulation 

o Offsets 

 As to building elevation walls, as visible above ground, that are longer than 100 

feet, wall plane projections or recesses having a depth of at least two feet and 

extending for a minimum of 25% of the length of such walls must be 

incorporated into the building design. 

o Architectural features 

 The building design shall include integrated design features to avoid monotony, 

to create visual interest, and to enhance the pedestrian scale all of which is to 

be designed to create compatibility with the surrounding neighborhood. 

Examples of features to be included are:  

 Decorative tiles 

 Verandas, porches, balconies or decks 

 Projected walls or dormers 

 Variation of roof lines 

 Decorative caps or chimneys 



 
Draft PUD Overlay 

Keeney & Devitt’s Second Addition 
 
 
 

 Building Materials: 

o Required 

 All exterior walls shall be finished with architectural materials such as: 

 Brick 

 Glass 

 Stone 

 Ceramic 

 Stucco 

 seamless steel siding with a ceramic hybrid paint finish 

 fiber cement siding. 

 The following materials may not be used other than for purposes of providing 

accent: 

 Wood-based materials 

 Asphalt 

 Decorated concrete block 

o Prohibited 

 The following materials shall not be used on exterior walls: 

 Metal panels 

 Non-residential grade metal siding 

 Precast panels 

 Exterior insulation finish systems 

 Vinyl siding 

 

 







 
 
 
 
 
 
 

M E M O R A N D U M 
 
 
 
TO: FARGO PLANNING COMMISSION 
 
FROM: PLANNING DIRECTOR JIM GILMOUR 
 SENIOR PLANNER DONALD KRESS 
 
DATE: MAY 27, 2016 
 
SUBJECT: RENEWAL PLAN REVIEW—TIF 2016-03 
 

The Fargo Planning and Development Department has prepared a Renewal Plan 
for redevelopment south of NDSU. The plan is attached for your review. 
 
Planning staff prepared these plans to be consistent with City plans. As part of the 
review process, the plans are being referred to the Planning Commission for 
review and recommendation as to their conformity with the GO2030 
Comprehensive Plan.   
 
I am requesting that the Planning Commission make a recommendation to the City 
Commission that this Renewal Plan is consistent with the GO2030 Comprehensive 
Plan of the City of Fargo. 
 
Attachments: 

1. Renewal Plan with appendices 
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RENEWAL PLAN FOR TAX INCREMENT DISTRICT NO. 2016-03 
 

 
Subsection 1.1.  Definitions. 
 

For the purposes of the Renewal Plan, the following terms shall have the meanings specified 
below, unless the context otherwise requires: 

“City” means the City of Fargo, a municipal corporation under the laws of the State of North 
Dakota. 

“City Commission” or “Commission” means the Fargo City Commission. 

“Comprehensive Plan” means the City's GO 2030 Comprehensive Plan, including the 
objectives, policies, standards and programs to guide public and private land use, development, 
redevelopment and preservation for all lands and water within the City as and when such plan is 
adopted and finalized. 

“County” means Cass County, North Dakota. 

“Development” means the construction of new buildings, structures, or improvements; the 
demolition, alteration, remodeling, repair or reconstruction of existing buildings, structures or 
improvements; the acquisition of equipment; and the clearing and grading of land on industrial or 
commercial property in the Renewal Area. 

“Renewal Area” means the property described in Subsection 1.4 of this Plan. 

“Renewal Plan” or “Plan” means this Plan adopted by the Commission for the Renewal Area. 

 “State” means the State of North Dakota. 

“Tax Increment Financing Act” or “TIF Act” means North Dakota Century Code, Section 40-
58-20, as amended. 

“Tax Increment Bonds” means any general obligation or revenue tax increment bonds or 
notes issued by the City to finance the public costs associated with the TIF District as stated in this 
Plan, or any obligations issued to refund the Tax Increment Bonds. 

“Tax Increment Financing District” or “TIF District” means Tax Increment Financing District 
No. 2016-03. 

“Urban Renewal Law” means North Dakota Century Code, Chapter 40-58. 
 
 
Subsection 1.2.  Statutory Authority.   
 

The creation of the Renewal Area and the establishment of Tax Increment Financing District 
No. 2016-03 are authorized by the Urban Renewal Law.  Specifically the creation of the Renewal 
Area is authorized under North Dakota Century Code, Sections 40-58-01.1(7) and (14), which 
provide that the local governing body may designate industrial or commercial property, a slum or 
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blighted area, or combination of these properties as appropriate for a development or renewal 
project. 

The Urban Renewal Law provides that communities develop a “workable program” for the 
use of public and private resources to facilitate the development of industrial or commercial 
properties, eliminate and prevent the development or spread of slums and urban blight, encourage 
needed urban rehabilitation, provide for the redevelopment of slum and blighted areas, or undertake 
these activities or other feasible municipal activities as may be suitably employed to achieve the 
objectives of the workable program.  North Dakota Century Code, Section 40-58-04. 
 
 
Subsection 1.3.  Statement of Public Purpose  
 

In adopting the Renewal Plan for TIF District No. 2016-03, the City Commission intends to 
make the following findings: 

(a) The Renewal Area includes a blighted area.   

Factual basis: This Renewal Area is blighted due to the presence of deteriorated or 
deteriorating structures (substandard house size, unsound basements or 
foundations, inadequate roofing, asbestos construction materials) which substantially 
impairs the sound growth of a municipality, retards the provision of housing 
accommodations or constitutes an economic or social liability and is a menace to the 
public health, safety, morals, or welfare in its present condition and use.  Photos of 
the Renewal Area can be found in Appendix D. 

(b) The Renewal Area is a residential property. 

Factual basis: The renewal area is residential, and considered blighted as described 
in (a) above. Blighted residential areas are eligible for renewal. 

(c) The Renewal Area is appropriate for a development or renewal project.   

Factual basis:  The renewal area is designated in the Roosevelt/NDSU 
Neighborhood Land Use Plan for high-density residential development.  

(d) Comparable replacement dwellings or housing is available to persons displaced 
by the proposed Tax Increment Project. 

 Factual basis:  All leases are ending as of May 31st, 2016.  All tenants were given 
priority to move to another property owned by the developer.   

(e) The Plan conforms to the Comprehensive Policy Plan for the City as a whole.  

Factual basis:  The City Commission has found that the proposed development is 
consistent with the goals that are embodied in the Go2030 Comprehensive Plan. 
Most notably, the proposed development seeks to address several key initiatives of 
the Go2030 plan, including initiatives for/to Promote Infill, Quality New Development, 
and High Quality Affordable Housing near NDSU. In addition, the proposed 
development conforms to the Roosevelt-NDSU Neighborhood Land Use Plan. The 
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proposed use of the property is consistent with zoning, adjacent residential land use, 
and transportation facilities.  The proposed development will not burden the existing 
infrastructure as the property is served with the water and sewer main lines.  
 

 
Subsection 1.4.  Description of TIF District  

 
The development site is located south of North Dakota State University and east of 

Johnson Soccer Complex, on the north side of the block bounded by 8th Avenue, 9th Avenue, 14th 
Street, and Barrett Street North. The project map is attached as Appendix B. The property is 
zoned MR-3 (Multi-Dwelling Residential). A zoning map is attached as Appendix C. Adjacent land 
uses to the east and south are multifamily residential; the north is single-family residential, and to 
the west is public park. 

 
The proposed project includes the removal of the existing six single-family residences and 

the construction of a three-story, 23-unit apartment building with open parking. Three of these 
residences have already been removed. The apartment building will face 14th Avenue North have 
the address of 828 14th Street North.  The apartment building will consist of the following units: 

 
Studio  2 
1 bed/1 bath 6 
2 bed/2 bath 9 
3 bed/2 bath  6 

 
The apartment building will meet the development standards of the MR-3 zone. 
 
Fifty-two open parking spaces will be provided, which is one space greater than the code-required 
51 spaces.  Access to the parking lot will be from a private drive on the south side of the property 
and Barrett Street on the west side. 
 
The property adjacent to the south has been developed with two apartment buildings; two single-
family residences and one smaller apartment building remain on individual lots on this block. 
 
TIF District No. 2016-03 consists of the parcel legally described in Appendix A.  A map of the 
approximate boundaries of the TIF District is attached hereto as Appendix B. Appendix E shows 
the redevelopment plan for the property.  
 
 
Subsection 1.5.    Land Acquisition, Development, Demolition and Removal of Structures, 
Redevelopment, Improvements, or Rehabilitation  
 

The Development of the Renewal Area includes the following activities:  

Demolition & Site Cleaning/Grading – This cost is the estimate of the cost to remove 
existing buildings and foundations, trees, and concrete and inspect for and remove 
asbestos, plus fill and grade the site. The estimate is $130,000. 
 
Public Works Improvements – This is the cost for needed improvements for piped utilities. 
The estimate is $60,000.  
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Other Costs – Other Tax Increment costs include the administrative costs. These are 
estimated to be $9,500 in administrative costs for the City of Fargo. ($190,000 X .05 = 
$9,500) 
 

 These costs represent estimated costs for planning purposes, and may be different when 
this plan is implemented with a development agreement.  The development agreement costs will 
be determined after a review by City financial advisors.  The maximum allowed costs will be 
specified in the development agreement. 
 

Subsection 1.6.  Land Use Attributes.   
 

(a) Zoning or Planning Changes.  The original five lots on this property have been zoned 
MR-3 (Multi-Dwelling Residential) and platted as a single lot.  This plat was recorded 
on April 19, 2016.  No zoning and planning changes are required to accommodate 
this project. 

 (b) Maximum Densities.  The property is zoned MR-3 (Multi-Dwelling Residential), which 
allows a residential density of 24 units per acre.  The subject property has an area of 
1.363 acres, which would allow a density of 32 dwelling units.  The applicant’s 
proposal of 23 units is within the allowable density on this property. 

(c) Building Requirements.  All properties within this district are subject to the provisions 
of the City of Fargo Building Codes and the Land Development Code. 
 

(d) Plan relationship to land use objectives (land uses, improved traffic, public 
transportation, public utilities, recreational and community facilities, and other public 
imps.)  The physical improvements outlined in the plan meet critical needs required 
for the redevelopment of this property.  The land use objective for this project 
complies with the MR-3 (Multi-Dwelling Residential) zoning district and the 
redevelopment goals of the GO 2030 Comprehensive Plan.  The development 
provides for new residential dwelling units within an existing residential neighborhood. 

 
Subsection 1.7.  Estimate of Development Costs  
 

The City anticipates development of the Renewal Area will involve certain public costs.  
Under North Dakota Century Code, Sections 40-58-20 and 40-58-20.1 allow the use of funds 
received from tax increments to be applied to certain specified costs.  The City will provide for certain 
costs as listed below in a development agreement.  The primary costs involved in the development 
are, acquisition, demolition & site cleanup, and public works improvements. 

 
Acquisition $0.00 
 
Demolition & Site Cleanup $130,000 
 
Public Works Improvements $60,000 
 
Administration  $9,500 
 
TOTAL       $199,500 
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The City and Developer may also obtain reimbursement of interest between the time project costs 
are incurred and the date the Tax Increment Revenue Note is issued, such interest being capitalized 
and added to the foregoing costs. 
 

 

Subsection 1.8.  Estimate of Bonded Indebtedness    
 

The City intends to finance certain costs of the Development through the issuance of a Tax 
Increment Financing Note to the Developer.  In addition, the City may use general obligation bonds, 
special assessment warrants, or refunding improvement bonds pursuant to North Dakota Century 
Code, Section 40-58-20 (9), and the City may specially assess all or a portion of the costs of 
development and apply funds received from tax increments to payment of the special assessments 
and other bonds.   
 
Subsection 1.9.  Tax Increment Financing.  
 

The County Auditor of the County is requested to compute, certify and remit tax increments 
resulting from the Development within the Renewal Area. 

The original assessed value of the property within the Renewal Area, as last assessed and 
equalized before the date of this Plan is outlined on Attachment A.  

Each year the County Auditor will compute the amount of tax increment generated within the 
Renewal Area in accordance with the TIF Act.  Any year which there is an “incremental value” as 
provided in the TIF Act, an increment will be payable to the City and deposited in the fund created 
by the County Auditor for that purpose.  Any year in which there is “lost value” pursuant to the TIF 
Act, no increment will be payable to the City. 
 
 
Subsection 1.10.  Estimate of Tax Increment.  
 

It is anticipated that the Development will result in an increase in true and full value of the 
Renewal Area redevelopment site to $2.3 million.  The present value of the development site within 
the TIF district is $557,200, with the value in the land being $56,200.  The increase in value will be 
approximately $1,742,800.  Under the mill rate in effect as of the date of this Plan, the Renewal Area 
will generate tax increment each year in the estimated amount of $22,656.40 

 
 
Subsection 1.11.  Duration of the TIF District.   
 

The City anticipates that the TIF District will continue until all development costs are 
reimbursed through the receipts of tax increment.  The estimated time period would be approximately 
twelve years. 



 

 

 
 
 
 
 
 

APPENDIX A 
 

LEGAL DESCRIPTIONS OF PROPERTY 
 

Lot 1, Block 1, Loucille’s Addtion to the City of Fargo 



 

 
 
 
 
 
 
 

APPENDIX B 
 

MAP OF TIF DISTRICT 



14 S
T N

8 AVE N

9 AVE N

C
O

LLE
G

E
 S

T N

BA
R

R
E

TT S
T N

10 AVE N

DAKOTA DR N

0 150 30075
FeetTIF Plan Area

F
May 20, 2016

TIF No 2016-03 Redevelopment Proposal



 

APPENDIX C 
 

ZONING MAP 
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APPENDIX D 
 

PHOTOS OF EXISTING CONDITIONS 



815 Barrett Street.  This residence has been demolished.   Photo by applicant



Conditions at 815 Barrett Street prior to demolition of that residence.  Photos by applicant



818 14th Street North (below) and 820 14th Street North (right). 
These residences have been demolished.
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PLAN FOR REDEVELOPMENT 
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